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Preface 


In its 1955 report the Committee on Family Law of the Association 
of American Law Schools announced that it was exploring the possibility 
of establishing a Journal of Family Law. Publication of such a Journal 
continued to be one of the preoccupations of the Committee until in its 
1959 report the suggestion was made “that the Committee endeavor to 
find a law school presently without a law review which might be in- 
terested in publishing one devoted to the above subject.” 


It was in response to this invitation that members of our law 
faculty appeared before the Committee at its St. Louis meeting and 
requested that the University of Louisville be considered for this 
opportunity. Our proposal was graciously accepted by the Committee 
and its members individually and collectively offered their support 
which has been most helpful. 


The first issue of the Journal of Family Law is the fruition of the 
Committee’s efforts and of the long desire of our law faculty to begin 
a law review to supplement other law-student writing programs, such 
as the Briefing Service. We hope that the Journal will always merit 
at least part of the initial warm response of readers, such as Judge Paul 
W. Alexander who, in reviewing the preliminary announcement of the 
Journal and its contents, wrote us: 


“Shouts, cheers and loud huzzas! Congratulations in great big 


Capitals!” 


Finally, let me thank the Committee members, the members of 
the Advisory Committee, the authors, the faculty editors, the Student 
Editorial Board and all of you for your continued interest and help 
in making this Journal worthwhile and a worthy addition to legal 
literature. 


MARLIN M. VC™Z 


Dean 
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Spadework for a Model Divorce Code 
Henry H. Fosrer, Jr.7 


Introduction 


This paper will undertake to compare three different 
divorce laws of relatively recent date each of which is the 
product of long and intensive study. In selecting these three 
laws for specific comparison and comment no slight is intended 
to the equally significant work that has been done in other 
states and communities. For the sake of relative brevity and 
convenience the so-called Uniform Divorce Law (Appendix 
(1)), the 1960 Wisconsin Family Code (Appendix (2)), 
and the proposed Pennsylvania Divorce Code (Appendix (3) ), 
have been chosen. For a thorough study of the divorce laws 
of many states, see Maxine Virtue’s Family Cases In Court 
(Duke Uni. Press, 1956), and for an important study of local 
law in action, see Walter Gellhorn’s Children And Families in 
the Courts of New York City (Dood, Mead & Co., 1954).? 

The Uniform Divorce Law was prepared in 1952 by a 
committee of the National Association of Women Lawyers 
under the chairmanship of Matilda Fenberg of Chicago. The 
full text and an introduction thereto by Miss Fenberg is 
printed in the Fall 1952 issue of the Women Lawyers’ Jour- 
nal. This draft is of particular interest because it was especial- 
ly designed for enactment as a uniform state law. 

The Wisconsin Family Code became effective as law in 
that state in January, 1960. The 1957 session of the Wiscon- 
sin legislature by joint resolution created a Family Law Com- 
mittee that held numerous hearings during 1958, said com- 
mittee being composed of both legislative and “‘public’? mem- 
bers. Most of the conclusions and recommendations made by 
this committee were adopted. The new Wisconsin Family 
Code retains much of former law and attempts to promote 
marriage stability by several new devices. 

The proposed Pennsylvania Divorce Code, and its com- 
panion Marriage Code, were introduced during the 1959 ses- 





+Professor of Law, University of Pittsburgh. 

1. Also of general interest are William J. Goode’s AFTER Divorce (Free 
Press, 1956), Morris Ploscowe’s THE TRUTH ABOUT Divorce (Hawthorn Books, 
Inc., 1955), and Louis H. Burke’s WitH TuIs RING (McGraw-Hill, 1958). 
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sion of the General Assembly and have been under study by 
the Judiciary Committee. Some sections of the Divorce Code 
were put into separate bill form and became law in 1959. The 
proposed codes were drafted by the sub-committee on domestic 
relations law of the Advisory Committee to the Joint State 
Government Commission and reflect the work of judges, law- 
yers, law professors, and legislators of various backgrounds 
and religious faiths. 

The three laws will be compared with reference to their 
coverage of such matters as family court techniques, grounds, 
defenses, alimony, etc. In addition, occasional reference will 
be made to the laws of other states. 


Family Court Techniques 


If a true “family court” is defined as a court with (1) 
integrated jurisdiction over family conflicts and problems, (2) 
assisted by a staff of lay specialists, (3) which exists for the 
purpose of providing help for families in trouble and employ- 
ing the resources of the community to that end, none of the 
three codes under consideration establishes a “true” family 
court.2, However, each of the three codes adopts some of a 
family court’s techniques. 

Wisconsin’s Family Code attains partial integration over 
family matters in that under § 247.01 whenever the circuit 
court hears a matter affecting marriage it is known as the 
“Family Court Branch.” By § 247.03, “actions affecting mar- 
riage” are defined as actions to affirm marriage, annulment, 
divorce, legal separation, and actions to compel support. Ap- 
parently, juvenile delinquency, dependency, and neglect cases, 
adoption cases, assaults between husbands and wives are not 
covered by the Family Code. Wisconsin’s major departure 
from the family court approach, however, is its creation of 
the office known as “family court commissioner.” See § 247.13 
et seq. Other than § 252.016 which sets up a Department 
of Family Conciliation for Milwaukee County, under the 
supervision of a director who is to receive all marital com- 
plaints and is directed to make a proper disposition thereof 





2. Judge Paul W. Alexander in his article The Family Court: An Obstacle Race, 
19 U. Pitt L. Rev. 602 (1958) at 603 says that a “true” family court is characterized 
by power (integrated jurisdiction), purpose (supplementing legal science with the 
social sciences), people (specially trained and skilled experts), and plant (adequate 
physical facilities). It should be noted that there are no “true” family courts in 
the United States with plenary jurisdiction over al] legal matters pertaining to 
the family. 
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(assisted by a staff to investigate and conciliate), there is 
nothing in the Farnily Code to indicate that Wisconsin’s courts 
need the assistance of non-legal specialists. Its purpose of 
promoting family stability, however, is served by several pro- 
visions including the requirement of a sixty day waiting period 
before a divorce hearing (§ 247.081), a one year cooling-off 
period after divorce decree (§ 247.37), requirements to com- 
pel the appearance of the defendant spouse and to avert de- 
faults (§ 247.18, 247.125), and the appearance by the family 
court commissioner when the defendant fails to answer 
(§ 247.14). 

The most noteworthy aspect of the Wisconsin Family 
Code is its rejection of the specialized staff approach which 
has worked so well in other jurisdictions, such as Ohio,* and 
its exclusive reliance upon the legal profession. The family 
court commissioner must be “some reputable attorney, of 
recognized ability and standing at the bar” (§ 247.13) and no 
requirements are imposed to assure special ability in the area 
of family law or family relations. The commissioner may 
serve on a full or part time basis, is paid a salary, and a per 
diem in some cases (§ 247.17, 247.29), and may be pro- 
vided with an office and equipment if the county board so 
chooses. It is possible that in some counties the commissioner 
may be able to acquire a specialized staff to assist him and 
the Family Court Branch but nothing in the Family Code 
assures this other than the special treatment accorded Mil- 
waukee County’s Department of Family Conciliation.‘ 

The Uniform Divorce Act in § 12 refers to court con- 
ciliation services and the use of social agencies, and in § 13 
to pre-hearing conferences. No attempt is made at integra- 
tion of family matters or all matters affecting marriage, and 
no special court or division is established. At best there is an 
oblique reference to a possible skilled staff to assist the court 
in conciliation. Although Miss Fenberg’s introductory re- 
marks (Women Lawyers’ Journal, Fall, 1952) show an 
awareness of and commitment to the family court philosophy, 





3. For the statutory basis for Judge Alexander’s famous court, see Page’s Ohio 
Gen. Code § 1532, 8003-9, which established a Domestic Relations Division of 
Common Pleas with jurisdiction over juveniles, bastardy cases and all divorce and 
alimony cases, and permits acquisition of a staff of specialists. Note that criminal 
support cases, and assault and battery cases between spouses are not included. 

4. It should also be noted that Milwaukee County’s circuit court for some years 
has had a Divorce Counsel (a referee) and a Department of Domestic Conciliation 
so that § 252.016 was not a legislative innovation. See Virtue, op. cit., at pp. 178-80. 
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the act itself merely provides that in every case the court shall 
seek “‘to effect conciliation of the parties by private and con- 
fidential consultation and conference with the parties” (§ 12). 
At most, reconciliation efforts and an amicable adjustment 
of disputed matters are among the objectives sought by the 
Uniform Act whose primary purpose is to promote uniform- 
ity of divorce laws. 

The proposed Pennsylvania Divorce Code (and its com- 
panion Marriage Code) likewise do not establish a “true” 
family court. There is no complete integration of family 
matters under the jurisdiction of one court, and no special 
courts are created. Instead the proposed codes establish the 
framework for a possible family court type staff on a local 
option basis, and various devices are employed to promote the 
social philosophy of family courts. These somewhat limited 
objectives were impelled by a realistic appraisal of the local 
court structure, the willingness of the public to support re- 
forms, and the attitudes of bench, bar, and the legislature. 
Moreover, Pennsylvania has some rather unique problems 
that required priority and immediate attention.® 

One of the problems faced by the draftsmen of the pro- 
posed Pennsylvania Code, and which must have plagued Wis- 
consin and Ohio, is the great difference between the needs and 
resources of rural and urban counties. Instead of following 
Ohio’s lead in making the establishment of a family court 
optional for each county over a certain size, the proposed 
Pennsylvania Code creates a Domestic Relations Division for 
each Common Pleas court, but leaves the number of proba- 
tion officers (the size and constitution of staff) up to the 
particular county.° The thought was that as experience de- 
velops those counties which are able to, will acquire a profes- 
sional staff if specialists are available. Consideration was 
given to stating a job specification for probation officer that 
would require the appointment of a professional person but 





5. The most urgent Pennsylvania problem was the consolidation of all matters 
pertaining to divorce into one action. Historically, Pennsylvania has required 
separate actions for divorce, child custody, support, and partition of property, and 
such matters have been heard by different courts. The situation in Philadelphia 
and Pittsburgh is further complicated by legislative courts which have been given 
special jurisdiction, such as the county court in Pittsburgh which hears desertion 
and non-support cases. 

6. The title “Probation Officer’’ is used in the proposed Pennsylvania Code 
because it is employed in other Pennsylvania statutes, due to the professional 
standing of the National Probation and Parole Association, and because unfor- 
tunately many lawyers “see red’’ if some such phrase as “social worker’ is used. 
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this was abandoned in part because of the short supply of such 
professionals. It may be that considerations such as this also 
led to Wisconsin’s adoption of the family court commissioner 
device. 

Attempts at reconciliation and marriage counselling are 
contemplated under all three statutes. The Uniform Divorce 
Act, apparently, visualizes the use of a pre-trial technique and 
perhaps some assistance from social agencies. The Wisconsin 
Code requires the commissioner in every divorce case to “cause 
an effort to be made to effect a reconciliation between the 
parties” and the matter may not be brought to hearing unless 
he has reported the results of such efforts, or sixty days have 
elapsed since the complaint was filed, or the court directs 
immediate trial. See § 247.081. Moreover, no judgment in 
any action affecting marriage may be granted until the com- 
missioner has “made a fair and impartial investigation of the 
case and fully advised the court as to the merits of the case 
and the rights and interests of the parties and the public, and 
the efforts made toward reconciliation of the parties or the 
reason such reconciliation attempt has not been made” 
(§ 247.15). The proposed Pennsylvania Code in § 201 
describes the functions of probation officers to include con- 
sultation and referral, marriage counselling to attempt to 
effect reconciliations, and § 202 provides that the court may 
require conferences if there are children of the marriage 
under fourteen, and requires an investigation and report by 
a probation officer. The court may order such investigations 
and reports in cases where there are no children. Parties are 
required to provide such information as is requested by pro- 
bation officers and to meet with them or with persons of 
their own choosing, in order to determine whether a recon- 
ciliation is practicable. Before the court may grant a divorce 
under § 301, it must find that ‘“‘attempts at reconciliation 
would be impracticable or futile and not to the best interests 
of the family.” Under § 301-2 the court may stay the proceed- 
ings up to sixty days (where there are no children) or six 
months (where there are children under 14) if it finds that 
attempts at reconciliation are practicable and to the best in- 
terests of the family. If at the end of such period no recon- 
ciliation has been achieved, the court must grant either a 
divorce or a divorce from bed and board. An attempt is made 
under § 302 to utilize bed and board divorce as a period 











16 JOURNAL OF FAMILY LAW [Vol. 1 


during which good faith attempts at reconciliation shall be 
made, except that the bed and board decree may be made 
final where the parties so desire. 

Both the Wisconsin and proposed Pennsylvania Codes 
shy away from compulsory marriage counselling but provide 
leverage to induce or persuade submission to counselling. How- 
ever, the Wisconsin provisions are stated in terms of duties 
imposed upon the commissioner, whereas the proposed Penn- 
sylvania Code imposes a duty on the parties to provide in- 
formation and to meet with the probation officer or a party 
of their own choosing to determine whether reconciliation is 
practicable. The thought behind the latter approach is that 
where reconciliation is indicated, a probation officer of any 
skill should be able to persuade the parties (who must meet 
with him to give information) that counselling is worth a try, 
whether assistance is given by the staff of the court or by a 
private agency or specialist. The Wisconsin requirement that 
the commissioner must make an effort to effect a reconcilia- 
tion in every case would be highly objectionable but for the 
exception which permits the court to waive the requirement 
“for the protection of the health or safety of either of the 
parties or any child.”’ 

It is obvious that at most, Wisconsin and the proposed 
Pennsylvania Code have taken steps in the direction of a 
family court. The Department of Conciliation in Milwaukee 
has the best opportunity of further developing a specialized 
staff and rendering the services associated with family courts. 
The family court commissioner, depending upon his training, 
personality, and interests, may be able to bring the insights 
of psychology and sociology to his tasks. The Pennsylvania 
situation, even if the proposed Code is enacted, will remain 
uncertain until the divided family jurisdiction in its two major 
cities is consolidated and special courts or sections of courts 
are established. However, the proposed Codes do provide 
the framework for developing family court services in those 
communities where sentiment favors such a move, and in 
time, as has happened in Ohio, competent staffs may be 
acquired and the substance of a family court attained. 

Both the Wisconsin and the proposed Pennsylvania Codes 
undertake to protect the privileged character of communica- 
tions to persons engaged in counselling and reconciliation but 
in different ways. Wisconsin (§ 247.081) provides that no 
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report shall be filed or become part of the records of a case 
and that facts in a report shall not be considered at triai unless 
established by competent witnesses. Pennsylvania proposes in 
§ 201 that statements of a confidential nature made to pro- 
bation officers shall be privileged and inadmissible unless the 
party concerned waives such privilege at trial or at the time 
the statement is made, and in § 804 that statements of a 
confidential nature made to a marriage counsellor, psychia- 
trist, clergyman, or other such confidant, shall be privileged 
and inadmissible unless waived by the party concerned. How- 
ever, under § 602 of the proposed Marriage Code, investiga- 
tions and reports of probation officers (as distinguished from 
admissions) may be considered by the court if no objection 
is made and copies thereof are made available to all interested 
parties five days before trial or hearing. If objection is made, 
the reports may be received in evidence only if the author 
thereof is made available for cross-examination by the ob- 
jecting party. This latter procedure is patterned after the 
practice in Ohio family courts, and is believed to be a fair 
compromise between a strict hearsay rule and the urgent need 
of the court for such background information on the family. 
The objective is to preserve the privacy and confidentiality 
of counselling and reconciliation but to admit background re- 
ports (as distinguished from admissions) subject to an oppor- 
tunity to deny and refute. It is felt that a reasonable relax- 
ation of the hearsay rule is essential so that the court may con- 
sider matters that are relevant to a just disposition of the 
case and have a bearing on the family’s problem. 


Grounds for Divorce and Defenses 
(Herein — Concept of Fault) 


The difficulty with the whole concept of fault in this 
area is that hypothetical innocent spouse and the unprovoked 
wrongdoer rarely exist in reality and ordinary legal pro- 
cedure and the interests of the parties are such that the 
fault issue cannot satisfactorily be resolved. At best a court 
may have some slight chance of making a sound determination 
of fault if there is a real contest, but where as in most 
metropolitan areas over ninety per cent of the cases are un- 
contested, the reality is divorce by consent. Moreover, as 
often as not, the rare spouse who does appear to contest is 
actuated by greed or spite rather than any desire to save the 
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marriage, and another kind of sin is rewarded. Statutory and 
decisional emphasis on fault also engenders great uncertainty 
in the law and the broad discretion committed to trial judges 
of different faiths and backgrounds makes for a lack of uni- 
formity in decision. 

The Uniform Divorce Act’s grounds for divorce are a 
slight improvement over the statutory provisions in most 
states. In § 8, the granting of a divorce decree is left to the 
discretion of the court where it finds (a) one of the enumer- 
ated grounds exists, and (b) “that the marriage cannot be 
preserved with benefit because its continuation is unbearable 
to the parties or unfair to the children, if any, and of no 
value to the State.” Under § 7, the specified grounds are a 
violation of mutual fidelity (adultery), mutual respect (ex- 
treme and repeated physical or mental cruelty), mutual right 
of consortium (wilful desertion, habitual drunkenness, or im- 
prisonment for at least one year), mental or sexual incapacity, 
and bigamy. Expression of grounds in terms of “rights” may 
have some psychological value but no practical advantage over 
the traditional expression in terms of marital fault. The 
proviso in §8 may have some useful function in directing 
the court’s attention to the consequences of decision as well 
as to immediate issues. 

The Wisconsin statute (§ 247.07) enumerates typical 
grounds for divorce any of which, if found to exist, authorizes 
divorce. Of course, the reconciliation requirements previously 
discussed must be considered in this connection. Grounds for 
divorce or legal separation include adultery; imprisonment for 
three or more years; wilful desertion for one or more years; 
cruel and inhuman treatment (physical violence or other 
means); habitual drunkenness; voluntarily living entirely 
separate for five years; living apart for five years due to 
judgment of legal separation; and where a husband of suffi- 
cient ability refuses or neglects to adequately provide for his 
wife. Impotency, formerly a ground for divorce under the 
1960 Family Code, is merely a ground for annulment under 
§ 247.07(2). Under § 247.09, the court has power to grant 
a legal separation rather than a divorce, where any of the 
above grounds are made out, and conscientious objection to 
divorce is a sufficient reason for decreeing separation rather 
than divorce. 
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The proposed Pennsylvania Code likewise provides that 
living apart may be a ground for divorce, permits legal 
separation (called bed and board) to be decreed in lieu of 
divorce, and retains most of the former divorce grounds. The 
significant change proposed, however, is the imposition as a 
condition precedent to the granting of divorce on any ground 
the requirement that the court must find that “the disruption 
of a marriage is irreparable and that attempts at reconcilia- 
tion would be impracticable or futile and not to the best 
interests of the family.” This language in § 301 replaces the 
language in the existing (23 P.S. 10) which requires an 
“innocent and injured spouse” as well as one of the enumer- 
ated grounds. The proposed version also removes certain 
grounds, which are usually grounds for annulment, viz. fraud, 
force, consanguinity, from the divorce section and restores 
them as grounds for annulment. An attempt is made, as in 
Wisconsin, to utilize bed and board divorce (or legal separa- 
tion) for some useful purpose, and under § 302 (and § 301) 
it may be ordered to secure a period of time during which 
further reconciliation or counselling efforts will be continued 
and to provide some leverage to induce cooperation. Also, if 
the parties desire, a bed and board decree may be made final. 
In this connection, the language of the Wisconsin statute 
(§ 247.09) that “conscientious objection to divorce shall be a 
sufficient reason” to grant legal separation, may be preferable 
and it should also be conceded that the phrase “legal separa- 
tion” is better than “bed and board.” The latter language 
was retained in the proposed Pennsylvania Code solely be- 
cause of tradition and because it was thought that its conver- 
sion to a device to promote reconciliation might be more ac- 
ceptable if the old phrase was retained. 

All three of the acts under consideration continue marital 
misconduct as grounds for divorce but Wisconsin and the pro- 
posed Pennsylvania Code add “living apart” provisions as an 
“honest” ground for divorce, namely, a ground not predicated 
on fault but which looks to objective proof that the marriage 
relationship is defunct. Failure to include such a ground is a 
serious omission in the Uniform Act. The draftsmen of the 
proposed Pennsylvania Code considered various periods of 
time and settled on two instead of five years due to their 
desire to encourage use of this ground rather than a “fault” 
ground, and because in their judgment “living apart for a 
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continuous period of two years because of estrangement due to 
marital difficulties” was sufficient proof of marriage failure. 

It should also be noted that Wisconsin has not made in- 
sanity a ground for divorce although by 1958 at least 29 
American jurisdictions had done so and the Uniform Act and 
the proposed Pennsylvania Code so provide. Virtually all 
states, including Wisconsin and Pennsylvania, recognize in- 
sanity at time of marriage as a ground for annulment. Al- 
though this is an exceedingly difficult problem, and it is almost 
impossible to find satisfactory statutory language to express 
“insanity” or mental disorder, it is felt that on the whole the 
public welfare as well as concern for the individual and his 
children, if any, favor the establishment of insanity in and of 
itself as a ground for divorce, especially if provision is made 
to insure support for the insane spouse.” 

In regard to defenses to divorce actions, the Uniform 
Act makes no provision except perhaps in § 8.01 where it is 
provided that “the petitioner may not pray for a divorce on 
the basis of his or her own misconduct.”” The Wisconsin Code 
retains the historic defenses despite the recommendation of 
the original committee that the defense of recrimination be 
abolished. Under § 247.10 a divorce decree shall not be granted 
where it is proved that the suit was brought by collusion, parties 
procured or connived at the offense charged, or it was con- 
doned. However, it is provided that the parties may, subject 
to the approval of the court, stipulate for a division of estate, 
for alimony, or for child support. The doctrine of comparative 
rectitude is added as a proviso to the statement of the defense 
of recrimination in § 247.01 so as to permit the court to grant 
legal separation but not a divorce. 

In contrast, the proposed Pennsylvania Code in § 304 
and § 406 limits or abolishes the traditional defenses. Re- 
crimination is abolished, as are connivance and condonation 
except that where adultery is charged, “‘if it be established that 
the party alleging such offense either conspired to procure its 
commission or willingly forgave the offense, the court may 
refuse to grant a divorce on that ground but may consider 
such offense in determining whether other grounds exist for 
termination of the marriage.” Collusion by § 406 may be 
found to exist only where the parties conspired to fabricate 





7. § 501 of the proposed Pennsylvania Code provides that support or alimony 
may be ordered for an insane defendant spouse during the term of his or her 
natural life and that the court may require surety therefor. 
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grounds for divorce or annulment, agreed to and did commit 
perjury, or perpetrated fraud on the court. Negotiation and 
discussion of terms of property settlement and other matters 
arising by reason of contemplated divorce shall not constitute 
collusion, nor shall the entry of a general appearance on be- 
half of a defendant. 

It is difficult if not impossible to find justification for 
Wisconsin’s retention and perpetuation of the standard de- 
fenses, particularly when the advice of its own committee is 
ignored, and one of the most devastating attacks in legal 
literature on the doctrine of recrimination was a scholarly 
study of the doctrine as applied in Wisconsin.? With its 
‘watchdog’? commissioner setup it is anachronistic to retain 
defenses which invite bitter and acrimonious disputes, and if 
actually employed may make the primary objective of recon- 
ciliation more difficult to attain. Of course, in actual opera- 
tion, the defenses in Wisconsin, as elsewhere, usually will be 
innocuous because contested cases are few and far between, 
but even then their statutory existence and the threat of their 
use may provide unfair leverage in the negotiation process 
that is the essence of most divorce practice. 


Economics of Divorce, Legal Separation, and Annulment 


Although the emphasis of matrimonial law in the past 
has been upon fault and innocence, practitioners are aware 
that usually the terms of financial settlement present the major 
problem for solution and that if this problem is solved divorce 
is readily obtainable in most jurisdictions. The termination of 
marriage by divorce or annulment properly may be regarded 
as not far removed from the dissolution of a partnership, and 
perhaps many of the same principles should apply. Instead, 
notions of fault have overflowed from the “‘grounds”’ issue and 
have engulfed the law of support, alimony, and distribution 
of property. 

An irrefutable case against the law pertaining to support 
and alimony as it exists in most jurisdictions has been made 
several times and unless one is a zealous feminist he must be 
shocked by the number of unrealistic and unfair alimony 
awards just as he should be dismayed by the chronic break- 





8. Nathan P. Feinsinger and Kimball Young, Recrimination and Related 
Doctrines in the Wisconsin Law of Divorce as Administered in Dane County, 
6 Wisc. L. Rev. 195 (1931). 
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down in their collection. Annulment, on the other hand, often 
is characterized by an uneven distribution of property and a 
failure to give the putative wife her due. 

When the three Codes under consideration are judged 
by these criteria we find that only the proposed Pennsylvania 
Code comes close to being adequate. The Uniform Divorce 
Act in § 17.01 provides that ‘‘when it is just and equitable” 
temporary or permanent alimony may be awarded to either 
wife or husband, after the court has determined ‘“‘the condi- 
tion of the life of the parties and their circumstances.” Prop- 
erty settlements, in addition to or in lieu of alimony, may be 
ordered “as the court deems equitable” under § 17.02. Other 
provisions permit the court to order conveyance of legal title 
to an equitable owner, to require security for the payment of 
the alimony, and to order payment of costs, expenses, and 
attorney fees. No order for alimony may be made subsequent 
to decree where the decree recites an express waiver, provides 
for a money or property settlement in lieu of alimony, con- 
tains a denial of alimony, or fails to reserve the right thereto 
(§ 23). Otherwise the court may from time to time make such 
alterations in the allowance of alimony and child support ‘‘as 
shall appear reasonable and proper” (§ 23.01). Remarriage 
by the obligee after decree (§ 23.03) or death of either party 
(§ 23.04) terminates alimony; alimony decrees of sister states 
may be enforced by supplementary proceedings (§ 24); and 
alimony may be awarded after the divorce decree if personal 
jurisdiction is obtained over the defendant (§ 23.02). Dower 
or other estate dependent upon marriage terminate upon 
divorce (§ 25). 

The Wisconsin Family Code in § 247.26 gives discretion 
to the court to award such alimony to the wife (except where 
divorce or legal separation is granted for her adultery) ‘“‘as 
it deems just and reasonable” out of the property and income 
of the husband. The court also is authorized to finally divide 
and distribute between the parties the estate of the husband, 
and so much of the estate of the wife as has been derived from 
the husband, and to divest and transfer title, “having due re- 
gard for the legal and equitable rights of each party, the 
ability of the husband, the special estate of the wife, the 
character and situation of the parties and all the circum- 
stances of the case.”” Under § 247.27 “when a divorce or legal 
separation shall be adjudged for a cause or fault committed 

















OE RE 











— 











1961] DIVORCE CODE 23 


by the wife and the care, custody and maintenance of any of 
their minor children shall be awarded to the husband” the 
court may order the wife to pay such sums “as it deems rea- 
sonable” out of her separate property or income for the sup- 
port and education of minor children. Even where the court 
denies a divorce decree or legal separation, it may under 
§ 247.28 order the husband to pay maintenance to the wife 
and child support, or may order the wife to pay child support 
out of her separate property and income. Enforcement of 
orders is reinforced by the requirement that all alimony and 
support must be paid to the clerk of court (§ 247.29) and 
by placing on the clerk and the family court commissioner 
the duty of taking such proceedings as may be directed by the 
court to obtain payment. Payment may be secured by a charge 
upon any specific real estate or by security, enforced by execu- 
tion (§ 247.30), or a trustee may be designated to receive 
money adjudged to the wife upon trust (§ 247.31). Parties 
may petition to modify or revise support or alimony awards 
but when a final division of property has been made under 
§ 247.26 no further provision shall be made for the wife 
(§ 247.32). Upon annulment the court may restore to either 
any property received from the other or its value (§ 247.33). 
No judgment of annulment, divorce, or legal separation effects 
the right of the wife to possession and control of her separate 
property (§ 247.35), and dower and curtesy rights are ter- 
minated upon divorce or where the property is divided upon 
legal separation (§ 247.36). Alimony pendente lite, child sup- 
port, and other allowances may be ordered (§ 247.39). 

The strong points of the above provisions are the con- 
trol maintained over payment of alimony and support and 
perhaps the standards imposed to guide the court in dividing 
and distributing their property. 

The proposed Pennsylvania Code provides for perma- 
nent alimony where there is an insane defendant spouse in- 
capable of self-support (§ 502), for “maintenance” in cases 
of bed and board divorce (§ 503), and for an “allowance” 
upon divorce or annulment (§ 504). Section 601 of the pro- 
posed Marriage Code covers the duty to support and tries to 
integrate all of the Pennsylvania statutes relating to support, 
maintenance, allowance, etc. (See Appendix (3).) 

At the present time, Pennsylvania is the only state which 
refuses to award alimony (except for an insane spouse) or by 
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statute to require a property settlement in lieu thereof. In the 
past Pennsylvania has regarded the duty to support as con- 
ditioned upon the continued existence of the marriage rela- 
tionship and has refused to award it upon divorce or annul- 
ment. By statute, however, an “allowance” may be awarded 
to the wife who alone may procure a bed and board divorce, 
but it may not exceed one-third of the husband’s income.® A 
party to a Pennsylvania or valid foreign divorce may not pro- 
cure either support or alimony after the decree. The pro- 
posed provisions undertake to reform Pennsylvania law and 
at the same time to avoid the abuses which have occurred due 
to the transplantation of the duty to support from a mensa et 
thoro cases to absolute divorce and the stubborn refusal of 
most courts to adapt the law of alimony to present economic 
realities. This has been done by placing statutory limits upon 
the amount of alimony that may be awarded and conditioning 
its award in every case upon actual need and ability to pay. 
In the case of both maintenance (bed and board) and allow- 
ance (annulment or absolute divorce) the periodic payments 
that may be awarded under § 502 and § 503 are limited to 
one-third “of the net income or profits from the estate of 
the party ordered to pay,” and it is provided that no award 
shall be made to a party having “ample resources to main- 
tain an accustomed standard of living.”’ It is specifically pro- 
vided that “the marital fault of either party shall not pre- 
clude nor effect’”’ the granting of an award where both actual 
need and ability to pay are established. The award may be 
modified due to changed circumstances and where practicable, 
the same judge who heard the matter originally shall pass 
upon the request for modification. Death of either party, or 
remarriage by the obligee, terminates the order. It is also 
provided that maintenance may be terminated if a party re- 
fuses to cooperate in good faith to effect a reconciliation, and 
that any allowance must take into account any property settle- 
ment approved by the court “and the earning capacity of the 
petitioner shall be considered in determining whether there is 
a need for such allowance.” Security for payment may be 
required and all of the remedies (civil and criminal), avail- 
able and applicable in non-support cases apply. 

The draftsmen of the proposed provisions believe that 
they are realistic when they predicate maintenance and allow- 


9. See 23 P.S. 11 and 47. 
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ance upon actual need plus ability to pay and recommend that 
Pennsylvania abandon its hold-out against alimony but sharply 
circumscribe its award in order to guard against abuses. They 
are convinced that it is difficult if not impossible for the ordi- 
nary court to truly adjudicate marital fault. 

When we compare the alimony provisions in the Wiscon- 
sin Code with those proposed for Pennsylvania, particularly 
with reference to the fault issue, we note that opposing prem- 
ises are adopted. Wisconsin’s assumption is that fault should 
and can be soundly adjudicated and should be crucial, whereas 
Pennsylvania’ s proposal assumes the precise opposite. Only 
experience under each type of code can determine the cor- 
rectness or error of either premise. However, it should be 
noted that Wisconsin with its “watchdog” commissioner and 
close check on the parties has the most favorable possible set- 
up for making the fault approach work if it can be made to 
work. 

The proposed Pennsylvania Code attempts to insure that 
the court in making any allowance shall take into account the 
whole economic picture by providing that the allowance may 
be ordered in conjunction with and shall take into considera- 
tion any property settlement approved by the court (§ 504). 
Other provisions in the proposed Divorce and Marriage Codes, 
and other existing Pennsylvania Statutes, provide for adjudi- 
cation of disputed property rights. For example, § 601 of 
the proposed Divorce Code in sub-(4) authorizes the equita- 
ble distribution of joint property whether such is deemed 
“joint” due to conveyance, or was acquired by joint effort and 
expenditure. This is intended to protect the wife or putative 
wife, and especially the latter, but probably the proposed 
statutes do not go far enough in that regard. The Wisconsin 
Code (§ 247.34) gives some protection to the putative wife 
but does not appear to include property secured during cover- 
ture due to joint efforts. 

The relationship between alimony and child support is 
expressly or tacitly recognized by all three Codes. Child sup- 
port, under the proposed Pennsylvania Codes, is covered by 
§ 601 of the Marriage Code rather than the Divorce Code, 
seit the same terms apply whether there is a divorce or 
not. In conjunction with the maintenance and allowance pro- 
visions of the proposed Divorce Code, however, it should be 
noted that it is possible that a father may have to pay up to 














26 JOURNAL OF FAMILY LAIV [Vol. 1 


a third of his income to his wife or ex-wife, and child support 
in addition. Admittedly, this may result in hardship in some 
cases (as at present) but it is hoped that as probation officers 
are acquired to staff the contemplated Domestic Relations 
Division awards will become more realistic, i.e., fair and col- 
lectible. The term “education and maintenance” which is used 
in the Wisconsin Code and the Uniform Act was not em- 
ployed in § 601 of the proposed Marriage Code. Instead the 
phrase “suitable support” was used and it was left to the courts 
to determine whether education should be included within that 
phrase. Perhaps the former phraseology i is to be preferred. 

The proposed Pennsylvania provisions, unlike the Wis- 
consin Code, do not require that support or alimony be paid 
to the clerk of court, but permit the court to so order and 
require the Domestic Relations Division to distribute and keep 
accurate records of all payments, and to notify the court of 
any arrearages (§ 505). Obligees have the duty of reporting. 
non-payments and where they fail to do so and hardship 
would be occasioned to the obligor, the court may cancel or 
reduce such payments. Enforcement of support and other 
orders may be by contempt procedure, criminal action, or civil 
suit, and by body attachment or garnishment. It is anticipated 
that even more important than this variety of collection and 
enforcement methods will be the functioning of the Domestic 
Relations Division. 

Another innovation in the proposed Code is § 506 which 
permits the award of an allowance to a person who was a 
resident of Pennsylvania at the time a foreign ex parte divorce 
or annulment decree was given to the other spouse, subject 
to the same conditions and limitations that apply where a 
divorce or annulment is granted in Pennsylvania including 
need and ability to pay. In such cases, jurisdiction may be 
acquired over the person of the spouse who obtained the 
foreign decree or over his property in Pennsylvania. It is also 
provided in § 507 that a valid decree of a sister state ordering 
the payment of alimony, support, may be registered, adopted 
and enforced in Pennsylvania by the same procedure applicable 
if the decree had been issued by a local court, and that quasi 
in rem jurisdiction may be exercised. It is hoped that this 
provision will help to take care of the obligor who attempts 
to frustrate an award by the simple expedient of crossing a 
state line and it adopts the principles of the Uniform Enforce- 
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ment of Foreign Judgments Act. It is felt that these provi- 
sions are preferable to those in the Uniform Divorce Act 
(see § 23 and § 24) and § 247.21 of the Wisconsin Code, 
which merely states the obligation to give full faith and credit 
to the judgments of a sister state. 

Although each act under consideration provides for modi- 
fication of awards due to changed circumstances, it appears 
that § 23 of the Uniform Act places some salutary limitations 
upon modification and that the proposed Pennsylvania re- 
quirement that, where practicable, the same judge should pass 
upon the modification or revision petition that heard the 
matter originally, also is to be recommended so that ‘‘shop- 
ping for judges” will be discouraged. All three Codes would 
be strengthened if the substance of these two proposals were 
enacted. All three Codes provide for alimony pendente lite, 
costs, and attorney fees. Wisconsin alone specifically provides 
that the court may order support where divorce or legal separa- 
tion is denied (§ 247.28) but the same result may be reached 
under the proposed Pennsylvania Marriage Code (§ 601 et 
seq). Dower and curtesy or their statutory equivalents are 
terminated by divorce under all three Codes, and all three 
also have provisions authorizing injunctions against a spouse 
disposing of property or assets pending determination of the 
matrimonial action and the proposed Pennsylvania Code 
(§ 603) also provides for a writ of attachment, a writ of 
ne exeat, inventory and appraisal, and that third persons who 
had notice of the pendency of the matrimonial action or who 
paid a wholly inadequate consideration, may be regarded as 
fradulent transferees. 


Jurisdiction, Decrees, and Procedure 


Jurisdiction over matrimonial causes in all three Codes is 
based on domicile. The Uniform Act defines “domicile” as 
the “‘place where one resides with an unqualified intention of 
so residing for an indefinite period of time, and without any 
intention of returning to any former residence, or to remove 
elsewhere” (§ 304) and the “jurisdiction” provision (§ 5) 
vests jurisdiction “m the .........+.. court in the judicial 
district which either the husband or the wife has maintained 
a domicile for a minimum period of six months.’ Wisconsin 
apparently does not define “domicile” in its Family Code, 
but in § 247.06 provides that service may be by personal 
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service or publication, provided either party has been a bona 
fide resident of Wisconsin for two years next preceding the 
commencement of the divorce action and a resident of the 
county where suit is filed for at least thirty days. Formerly, 
adultery and bigamy grounds excepted the petitioner from the 
two years requirement, and the thirty day county residence was 
added to the new Family Code. The proposed Pennsylvania 
Divorce Code defines “domicile” in § 105 as “the place with 
which a person has a settled connection for certain legal pur- 
poses, either because his home is there or because that place 
is assigned to him by law,” in § 402 jurisdiction for divorce 
may be obtained by personal service or by publication, and 
by § 403 requires that either the plaintiff be a bona fide resi- 
dent of the state for one year before filing complaint, or 
that such action be brought in the county where the defendant 
has been a bona fide resident for one year. It is further pro- 
vided that actual residence within the state for one year shall 
create a conclusive presumption that the plaintiff is domiciled 
in Pennsylvania. 

The Uniform Act’s definition of “domicile” reflects the 
narrow view of some of the older conflicts cases but neglects 
to include a person who is on assignment for a substantial but 
definite period of time and has cut all ties with his old home. 
The proposed Pennsylvania definition would include such a 
person, as for example an engineer on a five-year construction 
project, who eventually will move on from job to job. The 
three Codes differ in their requirements as to length of resi- 
dence before suit. Due to the great increase in mobility of 
the American public the shortest period — six months — has 
much to reco. imend it. On the other hand, two years seems 
unduly long, may occasion hardship, and induce migratory 
divorce. One year seems to be the longest reasonable period 
considering all of the circumstances of modern life. The con- 
clusive presumption of domicile upon one year’s actual resi- 
dence is designed to frustrate some of the hair-splitting that 
otherwise might arise to delight the disciples of Joseph Beale 
and to plague the parties. 

Before a divorce or legal separation may be granted under 
all three Codes, a given “‘waiting period” must expire. Under 
the Uniform Act § 11, hearing on the divorce cannot be held 
until thirty days after the filing of the petition. The Wiscon- 
sin Code provides for a sixty day waiting period in § 247.081. 
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The proposed Pennsylvania statute (§ 401) requires that a 
“notice of intention to file a complaint in divorce” be first 
filed at least thirty days prior to filing a complaint, that it give 
pertinent information such as names and ages of minor children, 
but that it “‘shall not state the contemplated grounds for di- 
vorce.” If a reconciliation is not effected within such thirty-day 
period, the plaintiff has the right to file a complaint in divorce. 
These provisions tie in with the duties of the Domestic Rela- 
tions Division specified in § 202 to hold conferences between 
the parties and to make investigation and report. Experience 
under such provisions alone can determine whether or not 
they are worth the delay entailed and the appropriate length 
of time before hearing. Some courts that have adopted the 
‘waiting-period” or comparable techniques claim substantial 
success and the saving of many homes. Size of staff and case- 
load, of course, are important. Success or failure in effecting 
reconciliations during this period will ultimately determine 
whether the delay is justified, and the Pennsylvania proposal 
that grounds not be specified in the notice may remove a 
common source of irritation that impedes reconciliation. Wis- 
consin in § 247.085 provides that details of the marital offense 
shall be omitted even from the complaint, although a bill of 
particulars may be granted, but the Uniform Act makes no 
provision in this regard, although it does provide in § 9 that 
the petition shall be styled “In the Matter of the Family of 
(John and Mary Doe)” apparently in order to get away from 
the usual adversary style of pleadings. A similar form is em- 
ployed in several family courts. 

Both the Uniform Code (§ 20) and the Pennsylvania 
proposal (§ 408) provide that the court may refer certain 
matters to referees or masters (but the latter excludes issues 
of custody, paternity, and support) ,’° and for jury trials (§ 10 
and § 407 respectively). The proposed Pennsylvania Code 
§ 202 alone provides for a guardian ad litem to be appointed 
(at the court’s discretion) to represent the interests of minor 
children, although Wisconsin’s family court commissioner may 
serve a similar function. Michigan has claimed great success 
for its analogous “friend of the court” who protects the in- 
terests of children. Only the Wisconsin Act undertakes to 
eliminate the problem of default judgments and uncontested 





10. The limitation upon matters referable to masters was inserted at the sug- 
gestion of legislative members of the committee that considered the Codes, and 
reflects dissatisfaction with the operation of the master’s system in Pennsylvania. 
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cases. This is done by the role the commissioner plays in 
actions affecting marriage and by § 247.18 which provides 
that no judgment in such cases shall be granted in which the 
defendant does not appear and defend in good faith ‘unless 
the cause is shown by affirmative proof aside from any ad- 
mission to the plaintiff on the part of the defendant,” that 
grounds and required residence must be corroborated (except 
for cruel and inhuman treatment when no corroborating evi- 
dence is available), and that no stipulation shall satisfy such 
requirements. No judgment by default can be entered under 
§ 247.15 unless the commissioner has made a “fair and im- 
partial investigation and advised the court as to the merits of 
the case,” although an interesting exception is made in the case 
of Milwaukee County, presumably due to the greater volume 
of cases. In contrast, the Pennsylvania statutes and the pro- 
posed Code do not require corroboration and provide that 
the plaintiff is a competent witness (§ 704). 

Discretion is committed to the court under both the 
Wisconsin Code (§ 247.09) and the proposed Pennsylvania 
Divorce Code (§§ 301-302) to grant either a divorce or legal 
separation. There is no such provision in the Uniform Code, 
which may be unfortunate if it is assumed that legal separation 
(bed and board divorce) has any utility other than a specifica- 
tion of rights as between those who have conscientious objec- 
tions to divorce. All three Codes provide that upon divorce 
the wife may resume her maiden or former name but a curious 
Wisconsin provision (§ 247.20) withholds the right when 
there are children of the marriage as to whom the parental 
rights of the wife have not been terminated, perhaps in order 
to avert possible embarrassment. 

The most important procedural disagreement between 
the Codes is with reference to a “cooling-off” period follow- 
ing divorce. Both the Uniform Act and the proposed Penn- 
sylvania Code reject this device and contemplate final decrees. 
In rejecting ‘“‘cooling-off” periods the draftsmen of the Penn- 
sylvania Codes concluded that such provisions occasion more 
harm than good, create uncertainty as to status, are punitive, 
and would be superfluous where reconciliation machinery is 
provided before divorce. The “waiting period” before hear- 
ing, the reconciliation services of the Domestic Relations Divi- 
sion and the “stay” provisions of §301 (60 days or six 
months) were deemed better calculated to prevent impulsive 
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and ill-advised divorce. Wisconsin, however, in § 247.37 pro- 
vides that insofar as remarriage is concerned the marriage re- 
lationship is deemed to continue for one year after the date 
of the decree, and requires the judge to so advise the parties. 
However, the parties are immediately barred from cohabiting, 
and if either dies during the year they are deemed divorced. 
The court also has power within the year to vacate or modify 
the decree for sufficient cause shown so far as it affects status, 
provided both parties are still living. If the decree is vacated, 
the parties are restored to the marital relation. 

As contrasted with cooling-off devices, the proposed 
Pennsylvania Code expresses more concern with the finality 
of decrees and a bar to subsequent attacks. It is provided in 
§ 701 that the validity of a divorce decree or annulment shall 
not be questioned, except by appeal, after the death of either 
party, and that if a party had full knowledge of the matter 
complained of and failed to take action within two years after 
date of the decree, he thereafter is barred from questioning 
the decree. However, under § 702, a motion to open a decree 
may be made at the same term of court (but not thereafter) 
where intrinsic fraud or new evidence is claimed, and a motion 
to vacate or strike a judgment for extrinsic fraud (lack of 
jurisdiction over the subject matter or fatal defect apparent 
on the face of the record) must be made within five years 
after the entry of the decree. Res adjudicata and estoppel con- 
stitute additional bars under § 706. Taken together these pro- 
visions will have the effect of drastically limiting collateral 
attacks and the reopening of divorce cases. The public policies 
back of statutes of limitations, the doctrine of laches, and 
curative acts, apply a fortiori to divorce cases, where in 
human terms and in regard to property interests the finality 
of decisions and the security of status may be even more im- 
portant than in ordinary affairs. 

The Uniform Act does not concern itself with the prob- 
lem of collateral attack on divorce decrees and the Wisconsin 
Code apparently leaves the matter to the court decisions of 
that state. 

As previously pointed out, all of the Codes provide for 
retention of jurisdiction for some purposes or for modifica- 
tion of orders and awards due to changed circumstances, 
especially in the case of child support and child custody. In- 
junctive powers to restrain either spouse from leaving the juris- 
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diction or molesting the other, or third persons from inter- 
fering, or disposing of assets pending suit, are given to the 
court by § 21 of the Uniform Act and by § 601(2) and § 603 
of the proposed Pennsylvania Divorce Code. 

The Uniform Divorce Recognition Act is adopted in 
§ 247.22 of the Wisconsin Code and in modified form is in- 
cluded in the Pennsylvania proposal. The Pennsylvania modi- 
fication (see § 707) limits the act to ex parte foreign decrees 
as distinguished from cases where there was personal juris- 
diction over both parties. The act itself, however, is not so 
limited, thus raising doubts as to its constitutionality if applied 
to cases where there was jurisdiction over both husband and 
wife. For this reason the modification is preferable. All 
three Codes also provide for full faith and credit to the divorce 
decrees of sister states, but § 247.21 of the Wisconsin Code 
purports to limit this constitutional obligation to cases where 
“the jurisdiction of such courts was obtained in the manner 
and in substantial conformity with the conditions prescribed”’ 
in named Wisconsin statutes which require a two years resi- 
dence in the state and thirty days in the county. This provi- 
sion is patently unconstitutional and analogous to the Island 
of Tobago trying to bind the world. Wisconsin is less paro- 
chial, however, when it provides in the same section that such 
recognition may be given to divorce decrees from foreign 
countries as may be justified by the rules of international 
comity. Section 247.21 then concludes with a quarantine 
against domiciliaries migrating for marital relief to more 
friendly climes “for a cause which occurred while the parties 
resided in this state” and declares a judgment so obtained of 
no force and effect. Apparently, Wisconsin’s domestic con- 
flicts are not for export, but constitutionally, it may retain such 
control over its domiciliaries if it desires to. 

Only the proposed Pennsylvania Marriage Code under- 
takes to deal with the problem of presumptions as to the 
validity of marriage and to the continuation or termination of 
marriage where successive marriages are involved. Section 
1001 of the proposed Marriage Code is somewhat unique in 
this regard and is designed to protect the security of the marital 
status. All marriages which are valid by the law of the state 
or nation where at least one of the parties was domiciled at 
the time of marriage and where both intended to make their 
home thereafter are declared valid in Pennsylvania as are all 
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marriages which are valid at the place of ceremony unless 
such marriage was invalid under the law of the state or nation 
where at least one of the parties was domiciled at the time of 
marriage and where both intended to make their home there- 
after. However, recognition of validity aside, Pennsylvania 
may refuse to give a particular effect to any such marriage 
if to do so would offend a strong public policy of the Com- 
monwealth. In other words, Pennsylvania, under its police 
power, could bar a Moslem from parading with his four wives 
in the “City of Brotherly Love” and yet avoid the absurdity of 
saying that such a much married man was not really married 
at all. It also is proposed in § 1003 that “it being shown that 
a valid marriage was contracted it shall be presumed valid” 
in Pennsylvania and deemed to have continued unless the 
person questioning the marriage produces clear and convincing 
proof of annulment or divorce; that cohabitation and reputa- 
tion as man and wife creates a presumption of lawful marriage; 
but that where there are successive marriages the presumption 
as to the validity of the later marriage may be rebutted if it is 
shown that the earlier spouse received no service or notifica- 
tion of divorce or annulment proceedings and a search of the 
records at the known domiciles of the spouse whose status is 
in question fails to reveal any such action. It is hoped that by 
these provisions the security of marital status is better secured 
but at the same time in the successive marriage situation the 
impossible burden placed by some provisions as to recognition 
of foreign marriages is based upon the tentative drafts of the 
proposed RESTATEMENT OF CONFLICT OF Laws (SECOND), 
and adopts the premise that a state may bar a so-called incident 
of marriage without declaring the marriage itself invalid. 


Miscellaneous Matters 


If we look at the three Codes from the standpoint of 
what they do to protect and safeguard the interests of the 
children of divorce it is obvious that the proposed Pennsy]l- 
vania Codes have devoted more attention to the subject. The 
Uniform Act in § 16 merely leaves custody to the broad dis- 
cretion of the court and in § 15 states the truism that divorce 
shall not affect their legitimacy. The Wisconsin Code is no 
better nor worse than the statutory provisions in most states 
in its provisions concerning custody (for example § 247.23) 
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but in its legitimation section (§ 245.24) does provide that 
“the issue of all marriages declared void under the law shall, 
nevertheless, be legitimate,’ and permits legitimation by sub- 
sequent marriage. The functioning of the family court com- 
missioner, it should be added, is an additional protection for 
the interests of children, and it may be presumed that he will 
concern himself with their welfare. In addition to the guardian 
ad litem provision, previously mentioned, and the functioning 
of the Domestic Relations Division, the proposed Pennsylvania 
Marriage Code undertakes to give special protection to chil- 
dren in custody hearings (§§ 701-702) and to go so far as it 
was deemed possible in removing the status of illegitimacy 
(§§ 221, 304, 801-805). 

The proposed Pennsylvania Marriage Code also changes 
the common law to provide that a mother shall have the same 
and equal power, control, and authority over her child and the 
same and equal right to its custody and services as the father 
of such child, and that a child shall have an action against a 
parent who “intentionally, recklessly or wantonly inflicts an 
injury upon him” (§ 701). The latter provision is necessary 
to change existing Pennsylvania court decisions which raise an 
immunity to such suits. 

Several sections of the proposed Marriage Code deal 
with legitimacy and legitimation. As under the Wisconsin 
(§ 245.25), it is proposed that all children of licensed mar- 
riages shall be deemed legitimate from date of birth regardless 
of whether said marriage is or may be annulled as void or 
voidable (§ 801). Legitimation would be effected by sub- 
sequent intermarriage of natural parents, public acknowledg- 
ment of paternity, and receiving the child into the family 
(§ 802), and would take effect as of the date of the legitimat- 
ing act. The status of legitimacy would be conclusively estab- 
lished where both parties sign a birth certificate for the child 
or otherwise formally acknowledge paternity in a public record 
(§ 804). It also is proposed that ‘‘a child shall be deemed to 
be the legitimate child of both parties to a marriage despite 
the fact that it was conceived due to artificial insemination if 
the husband consented to such procedure” (§ 803). The latter 
provision simply protects the child and it does not otherwise 
effect legal liability or moral responsibility. The draftsmen 
of these provisions considered a total abolition of the status 
of illegitimacy but concluded that due to the difficulties that 
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might make for title searches and confusion it might create in 
the field of property law, it was better to widen the scope of 
legitimation than to abolish the status of illegitimacy entirely. 
Although paternity suits are included as a part of Wisconsin’s 
Family Code (§ 328.39), they are not covered by the proposed 
Pennsylvania Codes. Perhaps they should be, but at the present 
time such cases are treated as criminal cases rather than as 
civil actions. 

Both the Wisconsin Code (Chap. 248) and the pro- 
posed Pennsylvania Marriage (Code §§ 901-906) have anti- 
heart balm statutes, and each permits an action based upon 
fraud or deceit even though breach of promise suits are out- 
lawed, and the proposed amendment to present Pennsylvania 
law also in some cases permits quasi contractual actions where 
there are actual damages. The Wisconsin Code, however, 
does nét abolish alienation of affection suits as does the present 
Pennsylvania law (48 P.S. 170), with some exceptions. 

Due to the confusion occasioned by existing statutes, the 
proposed Pennsylvania Codes undertake to clarify the Enoch 
Arden and related situations. The key section proposed is 
§ 802 of the Divorce Code which makes a cross reference to 
§ 210 of the proposed Marriage Code. The latter section pro- 
vides for a decree of presumed death where a spouse has been 
absent for five years and diligent inquiry does not disclose 
his whereabouts, or where there was exposure to specific 
peril. Remarriage after such a decree is valid for all purposes 
even though the former spouse reappears. Remarriage with- 
out obtaining such a decree is invalid and subject to annulment 
by either party to the remarriage if the absent spouse turns up, 
but if the impediment is removed it may be perfected into a 
lawful marriage from such date. Enoch, upon his return may 
obtain a divorce from his wife. Criminal prosecutions are 
barred if the remarriage was in good faith, and children of 
the remarriage are legitimate from the date of birth. Al- 
though these provisions meet a special Pennsylvania need, their 
substance may be needed in other jurisdictions as well, depend- 
ing upon the state of local law. Wisconsin simply provides 
that a purported remarriage may be perfected by removal of 
the impediment where either or both parties entered into the 
second marriage in good faith (§ 245.24), and § 221 of the 
proposed Pennsylvania Marriage Code is a similar provision. 
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Both Codes save the legitimacy of children of the second 
marriage. 

A change in existing Pennsylvania law that is recom- 
mended in the proposed Codes is the repeal of 48 P.S. 169 
(Marriage Laws) which provides that “The husband or wife, 
who shall have been guilty of the crime of adultery, shall not 
marry the person with whom the said crime was committed 
during the life of the former husband or wife... .” It is to 
be noted that the above provision is automatic in operation 
and is not a penalty that is discretionary with the court, and 
that disability continues during the lifetime of the wronged 
spouse. This punitive provision is objectionable on several 
grounds and it was concluded that sound public policy favored 
its repeal. 


Conclusion 


The Uniform Divorce Act, by itself, is utterly inadequate 
as a model code because of its limited coverage of serious 
matters that require statutory attention. Its purpose of pro- 
moting uniformity is commendable but too limited an ob- 
jective. However, it might be the basis for proliferation and 
expansion and some useful devices such as the limitation upon 
modification of decrees might be carried over into a compre- 
hensive code. The contrast between the Wisconsin Code and 
the proposed Pennsylvania Codes demonstrates the difficulty 
if not impossibility of reaching a consensus in this important 
field of law and in devising a code that would be acceptable 
to several states. Different premises are used, assumed values 
differ, and opposing philosophies are implemented. However, 
great as are the differences the similarities should not be 
overlooked. 

The significant things the Wisconsin i amily Code and 
the Pennsylvania proposals have in common include a desire 
to promote the stability of marriage and to do something con- 
structive to save families in trouble, the offering of recon- 
ciliation services, protection for the children of divorce, the 
provision of a living-apart or “honest” ground for divorce, 
the elimination of perjury and exaggeration that demeans and 
disgraces the legal process, the tightening up of marriage re- 
quirements and abolition of common law marriages, mitiga- 
tion if not elimination of the status of illegitimacy, and a 
sound enforcement of alimony and support awards. That 
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different devices are used in an effort to achieve these im- 
mediate objectives is to be expected. In each case the drafts- 
men were building on old statutes and decisions from their 
respective states. 

It is probable that no men of good will can succeed in 
devising a model divorce code that would be acceptable to 
most of our states due to the differences in culture, values, 
experience, and pressure groups that exist in different locali- 
ties. It is possible, however, that either a bare skeleton or 
framework for a divorce code could be fashioned, to be filled 
in as local predilections dictate, or that a series of statutes 
covering specific areas could be drafted. For example, as a 
starter there might be a draft of a standard section for the 
promotion of reconciliation; a provision outlining standards in 
custody cases; a limitation upon modifications of awards and 
decrees; an Enoch Arden statute; and a living-apart ground 
for divorce." If alimony awards really are in wide disrepute, 
then a standard provision making it equally allowable to either 
husband or wife and so far as possible limiting it to cases 
where there is actual need and ability to pay, might meet with 
favor in a number of states. A comprehensive statute dealing 
with the collection and enforcement of support and alimony 
is urgently needed in virtually every state. Such problems could 
be the subject for study and if agreement could be reached on 
some or most of them, an outline of a family code would 
emerge and other matters would fall in place as a philosophy 
of family law was developed. 

We have set out to do some spadework for a Model 
Divorce Code. The title gives us license to call a spade a 
spade and this we have not hesitated to do. Admittedy, we 
have certain preconceived ideas, a definite bias, and a given 
experience, limited as it may be. When one considers that 
the church authorities, the courts, and the rulers of the past 
have been unable to close the gap between divorce law and 
social reality, it should occasion some humility if not dispair. 
But our ancestors obviously did not have the advantage of 
modern insights, experience, and research. Today these re- 
sources are available for those who would use them and per- 
haps it is not unduly optimistic to believe that it is possible to 
adapt law to the needs of our times and to fashion it into a 





11. Professor McCurdy’s article, Torts Between Persons in Domestic Relations, 
43 Harv. L. Rev. 1030 (1930), contains an exhaustive analysis of the cases and 
would be of great assistance in drafting a statute. 
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force for positive good as distinguished from negative con- 
trol, so that it helps families in trouble rather than avenges 
man’s transgressions. Only if we adopt a problem-solving ap- 
proach, so characteristic of law in other areas, will we be able 
to make family law respensive to social needs and an effective 
instrument of social justice. The utilization of the insights 
and skills of experts and trained personnel in an attempt to 
save families in trouble is not overly idealistic nor impractical. 
The existing do-nothing policy that characterizes most divorce 
courts is the one which is impractical. As Judge Alexander has 
pointed out so many times, if we really care about preservation 
of the family, if we are really concerned with the nurture and 
growth of children, it is time to face reality and adopt tech- 
niques and procedures which are suited to the problem at 
hand. We cannot afford to do otherwise. 

Furthermore, we must not let our concern with legal 
reform and statutory change obscure our knowledge that the 
substantive law of divorce is but one facet of the social problem 
of marriage and divorce. It is both necessary and important 
that the law adopt a realistic and fair approach to matri- 
monial affairs and that we eliminate sham and hypocrisy so 
that the judicial process will be in good repute and the law 
will be helpful and secure social good. At the same time we 
must recognize that statutes which are unduly restrictive will 
not be enforced or will promote migratory marriages and 
divorces and may incite self-help such as concubinage and 
desertion. Premarital education, in church, school, and col- 
lege, however, may be of equal or greater importance than 
law in the achievement of marriage stability. The creation of 
facilities for marriage counselling and conciliation, both public 
and private, is urgently needed and lawyers specializing in 
divorce cases need to learn what they can about counselling 
techniques so that they better play the role of peacemaker or 
make proper referrals.12 The legal profession has a great 
opportunity and perhaps a responsibility to provide leadership 
on all levels for the promotion of marriage stability and the 
decent dissolution of marriages that have already failed. 





12. The following are among the relatively recent books on marriage counselling 
listed in the “Bibliography’’ prepared under the direction of Professor Rheinstein: 
Mudd, Stone, Karpf, and Nelson, MARRIAGE COUNSELLING: A CASEBOOK 
(New York, 1958) ; Cavanagh, FUNDAMENTAL MARRIAGE COUNSELLING 
(Milwaukee, 1957); Mudd, THE PRACTICE OF MARRIAGE COUNSELLING 
(New York, 1951) ; and Goldstein, MARRIAGE AND FAMILY COUNSELLING 
(New York, 1945). See also Bridgman, Counselling Matrimonial Clients in Family 
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Court, 5 NPPA J. 187 (1959); the Vol. 22 No. 1 issue (1953) of the Kansas 
City L. Rev. dealing with lawyers and marriage counselling; Kinney, Lawyers and 
Marriage Counselling—The Therapeutic Approach to Divorce, 28 Dicta 30 (1951). 
The publication, Marriage and Family Living, gives extensive coverage to counselling 
problems. The so-called ‘Chicago Plan” as adapted by the Oklahoma City Family 
Clinic has attracted widespread attention and should be studied by other communi- 
ties. In England, conciliators and panels have been in operation for some years. 








APPENDIX (1) 
TEXT OF PROPOSED UNIFORM DIVORCE ACT 


Divorce 


AN ACT RELATING TO DIVORCE AND TO PROMOTE UNI- 
FORMITY IN THE LAW WITH REFERENCE THERETO. BE IT 
ENACTED BY THE PEOPLE OF THE STATE OF 
REPRESENTED IN THE : 

Sec. 1. (Short Title.) This Act shall be known and may be cited 
as The Uniform Divorce Act. 

Sec. 2. (Declaration of Policy.) 

a. WHEREAS, due to the divergent social attitudes and requirements 
of the several states, the laws of divorce are most confusing, unsatisfactory 
and not uniform in application among the several states, so that subsequent 
remarriages are frequently of questionable validity and rights in property 
are often clouded, and 

b. WHEREAS, the continuation of a marriage between two parties 
which has become unbearable to the parties, may be unfair to the children, 
if any, and may be of no value to the state, and 

c. WHEREAS, a Decree of Divorce ought to be granted by the Court 
when in its sound discretion it finds that there is no reasonable possibility 
of reconciliation of the parties, and that the welfare of the parties (hus- 
band, wife, children, if any) will be promoted by the divorce, and 

d. WHEREAS, a uniform divorce law embodying uniform require- 
ments will tend to correct the evils outlined above and effectuate this policy, 

Therefore, the declares that it is its 
purpose to correct the evils outlined above by enacting this law. 

Sec. 3. (Definitions as Used in This Act.) 

Sec. 3.01. “‘Act’’ means an Act relating to divorce and to promote 
uniformity in the law with reference thereto. 

Sec. 3.02. “The Court” includes every court and judge having 
jurisdiction in the case. 

Sec. 3.03. “Person” includes any individual, corporation, partner- 
ship, association, or any other group of persons, or representatives of any 
of the foregoing. 

Sec. 3.04. (Domicile.) “Domicile” is the place where one resides 
with an unqualified intention of so residing for an indefinite period of 
time, and without any intention of returning to any former residence, or 
to remove elsewhere. 

Sec. 3.05. (Mutual Fidelity.) “Mutual Fidelity” is the duty to 
abstain from sexual relations outside of the marriage. 

Sec. 3.06. (Mutual Respect.) “Mutual a is the duty to 
refrain from extreme and repeated physical cruelty, or extreme and 
repeated mental cruelty resulting in _o—we injury. 

Sec. 3.07. (Mutual Right of Consortium.) ‘‘Mutual Right of 
Consortium” is the right to each other's society, companionship, conjugal 
affection, fellowship and assistance. This right shall be deemed to have 
been violated when there has been for a period of one year or more either 
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a wilful desertion or habitual drunkenness or imprisonment in a penal 
institution. 

Sec. 3.08 (Mental Incapacity.) ‘‘Mental Incapacity” is legally 
adjudicated mental illness which has continued for a period of three years. 

Sec. 3.09 (Sexual Incapacity.) “Sexual Incapacity” is impotence 
which has existed from the time of the marriage. 

Sec. 3.10. Words importing masculine gender include the feminine. 

Sec. 3.11. Words importing the singular number include the plural, 
and words importing the plural number include the singular. 

Sec. 4. This Act shall be interpreted and construed so as to effect 
its general purpose to make uniform the law of those States which enact 
it and to carry out the purposes set forth in the Declaration of Policy herein. 

Sec. 5. (Jurisdiction.) Jurisdiction to hear divorce proceedings 
and to grant decrees of divorce is vested in the 
court in the judicial district within which either the husband or the wife 
has maintained a domicile for a minimum period of six months. 

Sec. 6. (Power of Courts to Make Rules.) 

Sec. 6.01. The Supreme Court of this state has power to make 
tules of pleading, practice and procedure for the courts supplementary to 
but not inconsistent with the provisions of this Act, and to amend those 
rules for the purpose of pel this Act effective for the convenient 
administration of justice, and otherwise simplifying judicial procedure in 
carrying out the provisions of this Act. 

Sec. 6.02. Subject to rules promulgated by the Supreme Court 
pursuant to this Act, the courts may make such rules regulating the conduct 
of their business as they may deem expedient to carry out the provisions 
of this Act. 

Sec. 7. (Grounds for Divorce.) Grounds for divorce shall be 
deemed established when the Court has found that there has been during 
the marriage a violation of 

Sec. 7.01. Mutual fidelity, or 

Sec. 7.02. Mutual respect, or 

Sec. 7.03. Mutual right of consortium; or 

Sec. 7.04. There is mental or sexual incapacity on the part of either 
party; or 

Sec. 7.05. There was a spouse of either party living at the time of 
the marriage. 

Sec. 8. (Divorce, When Granted.) Following the hearing on the 
petition, a decree of divorce shall be granted by the Court when in its 
sound discretion, it finds that there exists any of the grounds specified in 
Section 7, and that the marriage cannot be preserved with benefit because 
its continuation is unbearable to the parties or unfair to the children, if 
any, and of no value to the state. 

Sec. 8.01. In determining whether or not any of the grounds 
enumerated in Sections 7.01 to 7.05 inclusive exist, the Court shall be 
controlled by the definitions set forth in Section 3; provided that the 
petitioner may not pray for a divorce on the basis of his or her own 
misconduct. 

Sec. 9. (Procedure.) The process, practice, proceedings and appeal 
under this Act shall be the same as in other civil actions, except as herein 
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otherwise provided. Proceedings may be commenced by either husband 
or wife by filing a Petition for Divorce which shall be styled “In the 
Matter of the Family of John and Mary Doe) “ 

Sec. 10. (Trial by Jury.) Either spouse shall have the right to a 
trial by jury on the merits. 

Sec. 11. (Waiting Period.) Hearing on a Petition for Divorce 
shall be set not less than 30 days after the filing of said petition. 

Sec. 12. (Conciliation Services.) The Court in every case shall 
seek to effect a conciliation of the parties by private and confidential 
consultation and conference with the parties. In this effort, the Court, 
where feasible, shall require the use of its conciliation services, and in its 
discretion, the social agencies available to the Court, before a hearing may 
be set on the petition; provided that no reports of any agency available 
to the Court shall be filed with or become a part of the records of the 
case, nor shall any facts therein set forth be considered in the hearing 
unless established by competent evidence, subject to the right of cross 
examination and to the right of presenting contrary evidence. 

Sec. 13. (Pre-hearing Conferences.) The Court shall direct the 
parties and their attorneys to appear before it for one or more pre-hearing 
conferences to consider any matter that may aid in the disposition of the 
proceeding. These conferences shall be closed to the public and shall be 
conducted on the basis of mediation rather than contest. 

Sec. 14. (Resumption of Former Name.) The Court, upon grant- 
ing to a woman a divorce, may allow her to resume her maiden name or 
the name of any former husband. 

Sec. 15. (Legitimacy of Children.) No divorce shall affect the 
legitimacy of children. 

Sec. 16. (Custody and Maintenance of Children.) The Court, 
in conjunction with proceedings under this Act, on the application of 
either party, may make such order concerning any minor child or children 
of the parties as it deems expedient and for the benefit of the child or 
children, and may award the custody of any child or children as the 
interests of the child or children require, and may make provision for the 
education and maintenance of the child or children out of the property 
of either or both of the parents. 

Sec. 17. (Alimony and Property Rights.) 

Sec. 17.01 (Alimony.) In any proceeding brought under this Act, 
the wife or husband, when it is just and equitable, shall be awarded tem- 
porary or permanent alimony, but no order or decree for alimony shall 
be entered until the court has determined the condition of the life of the 
parties and their circumstances. 

Sec. 17.02 (Property Settlement.) The Court may order the 
husband or wife, as the case may be, to pay to the other party such sum 
of money or convey to the other party such real or personal property, 
payable or to be conveyed either in gross or by installments, as settlement 
of property rights or in lieu of alimony, as the court deems equitable. 

Sec. 17.03. (Conveyance of Title.) When a divorce is granted, 
if it shall appear to the Court that either party holds the title to property 
equitably belonging to the other, the Court shall order conveyance thereof 
to be made to the party entitled to the same, upon such terms as it shall 
deem equitable. 
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Sec. 17.04. (Security for Payment.) The Court may order a 
spouse herein to give reasonable security for any payment or payments 
ordered, where the court has reason to believe that the spouse is or may 
be unwilling or unlikely to pay, or the other spouse has been legally 
adjudged mentally ill. 

Sec. 18. (Alimony and Support Rights of Mentally Ill Spouse.) 
When a Decree of Divorce shall be granted under this Act, and one of 
the spouses shall be mentally ill, said Decree shall provide 

(1) That the obligation of the sane spouse for alimony and support 

shall not be terminated thereby, and 

(2) That the property and dower rights of the mentally ill spouse 

shall be preserved by the Court insofar as is equitable and proper. 

Sec. 19. (Costs, Expenses and Attorney’s Fees.) At any time 
after service of summons and proper notice to husband or wife, the Court 
may require either spouse to pay to the other such sum or sums of money 
that may enable that spouse to maintain or defend the matter, or any appeal 
thereof, and the Court may make such order with reference to attorney’s 
fees as may seem just and equitable, and such fees shall be made payable 
to the attorney entitled thereto and judgment may be entered and execution 
levied accordingly. 

Sec. 20. (Reference). The Court may refer any matter affecting 
the custody and maintenance of children, attorney’s fees, or costs, expenses, 
alimony and property rights of the parties, to a Master in Chancery, Special 
Commissioner, or any officer having the powers thereof, to take and report 
the evidence with or without his conclusions as to the facts and the law, 
as the court may direct. 

Sec. 21. (Injunctive Powers.) 

Sec. 21.01. (Persons). The Court may restrain or enjoin either 
spouse from leaving the jurisdiction or from in any manner interposing 
any restraint upon the personal liberty of, or from harming, interfering 
with or molesting the other spouse, as long as the Court, in its discretion, 
deems necessary. 

Sec. 21.02. (Reconciliation.) The Court may restrain and enjoin 
any other person who is made a party to the matter from doing or threaten- 
ing to do any act calculated to prevent or interfere with a reconciliation of 
husband and wife, or other amicable adjustment, during the pendency 
thereof. 

Sec. 21.03. (Assets.) The Court may restrain and enjoin either 
spouse, or any other person, from in any manner disposing, or permitting 
the disposition, of the assets or property of either party hereto. 

Sec. 22. (Contempt.) Whoever wilfully refuses to comply with 
any order of the court may be declared by the Court to be in contempt of 
Court and punished therefor, provided that no alimony shall accrue during 
the period in which a party is imprisoned for failure to comply with the 
Court’s order to pay alimony. 

Sec. 23. (Modification of Decree.) No order of alimony may be 
made subsequent to the decree in any case in which the decree 

(1) Recites an express waiver of alimony, or 

(2) Provides for a money or property settlement in lieu of alimony, 

or 
(3) Contains a denial of alimony, or 
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(4) Fails to reserve the right to alimony. 

Sec. 23.01. (Alimony, Custody and Support.) The Court may 
from time to time make such alterations in the allowance of alimony and 
in the care, custody and support of children, as shall appear reasonable 
and proper. 

Sec. 23.02 (Jurisdiction Acquired After Decree.) At any time 
after the entry of a decree for divorce, the Court then upon obtaining 
personal jurisdiction of the person to be affected adversely by the order, 
by service of summons or proper notice, may make such order for alimony 
and for the care and support of children as from the evidence and nature 
of the case, shall be reasonable and proper. 

Sec. 23.03. (Remarriage After Decree.) A party shall not be 
entitled to alimony after remarriage, except that such party shall be entitled 
to receive all alimony which shall have become due prior to the date of 
the said marriage, or unpaid installments of any settlement in lieu of 
alimony ordered to be paid or conveyed in the decree. 

Sec. 23.04. (Death After Decree.) The death of a party for whose 
benefit a decretal order for alimony or support has been made, or the death 
of the party adversely affected by such a decretal order, shall automatically 
dissolve the order, unless the decree provides otherwise. 

Sec. 24. (Decrees and Orders of Sister States.) The decrees and 
orders of courts in sister states shall be given the same force and effect 
and shall be subject to the same supplementary proceedings as the decrees 
and orders of this Court; provided that the defenses available before said 
sister courts shall be available before this Court. 

Sec. 25. (Dower and Other Estate.) When a decree of divorce 
has been entered, the offending spouse shall not thereafter be entitled to 
dower or other estate granted by the laws of this state in the real and 
personal estate owned by the other spouse during the marriage, unless the 
parties agree otherwise. 

Sec. 26. (Remarriage.) Nothing in this Act shall be construed to 
bar either party from contracting another marriage after the entry of a 
decree of divorce. 

Sec. 27. (Partial Invalidity.) The invalidity of any provision of 
this Act shall not affect the remainder of the Act. 

Sec. 28. (Miscellaneous Provisions.) All Acts, or parts of Acts, 
inconsistent with this Act, are hereby repealed. 


Sec. 29. This Act shall become effective on the ___ day 





of 





APPENDIX (2) 
1960 “WISCONSIN FAMILY CODE” 


{ Note: Provisions relating to nonsupport, marriage requirements, etc., are 
omitted except for the quotations and summaries below. } 
Chapter 245. 

Sec. 245.001 (2). Intent. “It is the intent of chs. 245 to 248 
to promote the stability and best interests of marriage and the family. 
Marriage is the institution that is the foundation of the family and of 
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society. Its stability is basic to morality and civilization, and of vital interest 
to society and the state. The consequences of the marriage contract are 
more significant to society than those of other contracts, and the public 
interest must be taken into account always. The seriousness of marriage 
makes adequate premarital counselling and education for family living 
highly desirable and courses thereon are urged upon all persons contem- 
plating marriage. The impairment or dissolution of the marriage relation 
generally results in injury to the public wholly apart from the effect upon 
the parties immediately concerned.” 

Sec. 245.05. Marriage license; by whom issued. (Note: of 
interest because at time of application for a marriage license, each applicant 
is handed or mailed a “Marital Information” card on which is printed the 
“Intent” of the Family Code quoted above.) 

Sec. 245.11. Objections to marriage. (Nofe: of interest because 
county clerk posts notice in his office giving names and residences of 
parties applying for marriage licenses and any parent, grandparent, child, 
brother, sister, etc., of either applicant, or the district attorney, or the 
family court commissioner, can raise issue that statements in application 
are false or inaccurate and thereby force a hearing. If so found, the matter 
shall immediately be reported to the district attorney.) 

Chapter 247. Actions Affecting Marriage. 

Sec. 247.01. ‘‘Notwithstanding other statutes and session laws, the 
circuit court has jurisdiction of all actions affecting marriage and of all 
actions under § 52.10 [support cases} . . . whenever any court is presiding 
in any such action affecting marriage it shall be known as the ‘Family 
Court Branch.” 

Sec. 247.02. Marriages, how avoided; annulment; causes for. 
“No marriage shall be annulled or held void except pursuant to judicial 
proceedings. A marriage may be annulled for any of the following causes 
existing at the time of marriage:” [grounds for annulment are: (1) 
Incurable physical impotency or incapacity of copulation at time of suit 
if petitioner was ignorant of such at time of marriage (2) Consanguinity 
where the parties are nearer than second cousins (must be raised during 
lifetime of both) (3) Where either had an existing spouse at time of 
marriage (4) Fraud, force, or coercion (where not confirmed) (5) 
Incapacity to assent (6) At suit of wife or her parent or guardian when 
she was under 16 at time of marriage (7) At suit of husband or his parent 
or guardian when he was under 18 at time of marriage (8) At suit of 
parent or guardian of person marrying without consent of such parent or 
guardian where such consent is required if suit is brought before a male 
reaches 21 or the female 18 and within one year after the marriage. } 

Sec. 247.03. Actions affecting marriage. 

“(1) Actions affecting marriage are: 

“(a) To affirm marriage. 

“(b) Annulment. 

“(c) Divorce. 

“(d) Legal separation (formerly divorce from bed and board). 

“(e) To compel support by husband. 

(2) Such actions other than those to compel support shall be com- 
menced within 10 years after the cause of action arose, except that an 
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action for annulment under § 247.02(3) may be commenced at any time 
while either of the parties has a husband or wife living. 

“(3) ‘Divorce’ means divorce from the bonds of matrimony or abso- 
lute divorce, when used in this chapter.” 

Sec. 247.05. Actions affecting marriage except divorce and sup- 
port; jurisdiction; publication; personal service. [Nofe: provides for 
personal service or service by publication. } 

Sec. 247.065. Actions to compel support; jurisdiction. ‘For pur- 
poses of actions to compel support, jurisdiction shall be acquired by per- 
sonal service upon the defendant within this state.” 

Sec. 247.07. Causes for divorce or legal separation. ‘‘A divorce 
or a legal separation for a limited time or forever may be adjudged for 
any of the following causes: 

{(1) For adultery. } 

(2) When either party, subsequent to the marriage, has been sen- 
tenced and committed to imprisonment for three years or more; and no 
pardon granted after a divorce for that cause shall restore the party sen- 
tenced to his or her conjugal rights. 

{(3) For wilful desertion for one year next preceding commence- 
ment of the action. } 

(4) When the treatment of one spouse by the other has been cruel 
and inhuman, whether practiced by using personal violence or by any other 
means. 

{(5) Habitual drunkenness for one year next preceding commence- 
ment of the action. ] 

(6) Whenever the husband and wife have voluntarily lived entirely 
separate for five years next preceding the commencement of the action, at 
the suit of either party. 

(7) Whenever the husband and wife, pursuant to a judgment of 
legal separation, have lived entirely apart for five years next preceding 
the commencement of the action a divorce may be granted at the suit of 
either party. 

“(8) On the complaint of the wife, when the husband, being of 
sufficient ability, refuses or neglects to adequately provide for her.” 

[ Note: Impotency has been eliminated as ground for divorce or legal 
separation but is a ground for annulment under § 247.02.] 

Sec. 247.081. Commencement of divorce and legal separation 
actions; form of summons; waiting period for service of complaint 
and answer, and for trial. 

“(1) Notwithstanding other provisions of law relating to the com- 
mencement of actions, a divorce or legal separation action shall be com- 
menced by the service of a summons without the complaint. The summons 
shall be filed in court and a copy thereof shall be served upon the family 
court commissioner within 10 days after such service upon the defendant. 
Said summons shall specify whether the action is for a divorce or for a 
legal separation, shall be approved in writing by the plaintiff, and shall 
be substantially in the following form: [form omitted. ] 

(2) (a) In every action for divorce or legal separation, there shall 
be a waiting period of 60 days after commencement of the action before 
the complaint may be served on the defendant unless the court, upon good 
cause shown that such waiting period will be injurious to the health or 
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safety of either of the parties or any child of the marriage or that some 
other emergency exists, and upon the recommendation of the family court 
commissioner, issues an order waiving such waiting period. Any answer 
or other pleading by the defendant must be served within 20 days after 
the service upon him of the copy of the complaint, except as otherwise 
provided in § 247.085 (2). 

“(b) If the complaint is not served within 120 days after service 
of summons, the action may be dismissed upon motion of either party or 
of the family court commissioner. 

(3) (a) In every such action, the family court commissioner shall 
cause an effort to be made to effect a reconciliation between the patties. 

“(b) After January 1, 1960, no such action, contested or uncontested, 
shall be brought to trial until the happening of whichever of the following 
events occurs first: 

“1. A report by the family court commissioner to the court showing 
the result of a reconciliation effort; or 

“2. The expiration of 60 days after filing of the complaint; or 

“3. An order by the court, after consideration of the recommendation 
of the family court commissioner, directing immediate trial of such action 
for the protection of the health or safety of either of the parties or any 
child of the marriage or for other emergency reasons. 

“(c) No report under par. (b) 1 shall be filed with or become part 
of the records of a case. Facts therein shall not be considered at trial of 
the action unless separately alleged and established by competent evidence. 

(4) Either party at the time the action is commenced by service of 
summons under sub. (1), or at any time thereafter, may petition for 
immediate or temporary relief under § 247.23, but said petition shall not 
set forth any of the grounds for divorce unless necessary to support the 
same.” 

Sec. 247.085. Contents of complaint. 

“(1) In any action affecting marriage the complaint shall specifically 
allege: 

“(a) The name and age of the parties, the date and place of mar- 
riage, and the facts relating to the residence of the plaintiff. 

“(b) The name and date of birth of the minor and dependent 
children of the parties. 

“(c) Whether or not an action for obtaining a divorce or legal 
separation by either of the parties was or has been at any time commenced, 
or is pending in any other court or before any judge thereof, in this state 
or elsewhere. 

“(2) In an action for divorce or legal separation, the complaint or 
counterclaim shall state the statutory ground for the action without detail- 
ing allegations which constitute the basis for such ground. The facts relied 
upon as the statutory ground for the action shall be furnished in a verified 
bill of particulars within 10 days after a written demand therefor. Such 
demand shall be deemed waived unless made within 20 days after the 
service of the complaint or counterclaim. If the bill of particulars is not 
furnished within such time the complaint shall be deemed automatically 
dismissed without court order. Where a bill of particulars has been de- 
manded, the time to answer or reply shall begin to run from the time such 
bill of particulars is furnished. The court, upon motion therefor, may 
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order either party to furnish such verified bill of particulars, or if the bill 
of particulars furnished is insufficient, may require additional facts to be 
supplied so as to advise the other party of the facts relied upon as the 
statutory ground for the action. 

(3) In an action for divorce or legal separation, adultery shall be 
pleaded as a separate cause of action and not as an instance of cruel and 
inhuman treatment. 

“(4) When the demand of the complaint or counterclaim is for a 
legal separation, such pleading shall allege the specific reason why such 
remedy is demanded. If such reason is conscientious objection to divorce, 
it shall be so stated.” 

Sec. 247.09. Power of court in divorce and legal separation 
actions. “When the court grants a judgment in any action for divorce or 
legal separation the kind of judgment granted shall be in accordance with 
the demand of the complaint or counterclaim of the prevailing party, except 
that a divorce or legal separation may be adjudged regardless of such 
demand whenever the court finds that it would not be in the best interests 
of the parties or the children of the marriage to grant such demand and 
also states the reason therefor. Conscientious objection to divorce shall be 
deemed a sufficient reason for granting a judgment of legal separation if 
such objection is confirmed at the trial by the party making such demand.” 

Sec. 247.10. ‘“‘No judgment of annulment, divorce or legal separa- 
tion shall be granted if it appears to the satisfaction of the court that the 
suit has been brought by collusion, and no judgment of divorce or legal 
separation shall be granted if it likewise appears that the plaintiff has 
a or connived at the offense charged, or has condoned it, or has 

een guilty of adultery not condoned; but the parties may, subject to the 
approval of the court, stipulate for a division of estate, for alimony, or for 
the support of children, in case a divorce or legal separation is granted 
or a marriage annulled.” 

Sec. 247.101. Recrimination, when applicable; comparative recti- 
tude. ‘The equitable doctrine that the court shall not aid a wrongdoer 
is applicable to any party suing for divorce under § 247.07 (1) to (5), 
except that where it appears from the evidence that both parties have been 
guilty of misconduct sufficiently grave to constitute cause for divorce, the 
court may in its discretion grant a judgment of legal separation to the party 
whose equities on the whole are found to be superior.” 

Sec. 247.125. Order for appearance of defaulted party. ‘Unless 
non-residence in the state is shown by competent evidence, or unless the 
court shall for other good cause otherwise order, the party in default in 
actions for divorce or annulment shall be required to appear upon the 
trial. A court order requiring him or her to do so shall accordingly be 
procured by the party seeking the judgment, and shall be served upon such 
defaulted party personally before the trial.” 

Sec. 247.12. Trial procedure. “In actions affecting marriage, all 
hearings and trials to determine whether judgment shall be granted shall 
be before the court except as otherwise required by § 270.07 (1). The 
testimony shall be taken by the reporter and shall be written out and filed 
with the record if so ordered by the court.” 

Sec. 247.13. Family court commissioner (formerly divorce coun- 
sel); appointment; powers; oaths; Milwaukee county. 
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(1) In each county of the state, except in counties having a popula- 
tion of 500,000 or more, the circuit judge or judges in and for such county 
shall, by order filed in the office of the clerk of the circuit court on or 
before the first Monday of July of each year, appoint some reputable 
attorney of recognized ability and standing at the bar, family court com- 
missioner (formerly divorce counsel) for such county. Such commissioner 
shall, by virtue of his office and to the extent required for the performance 
of his duties, have the powers of a court commissioner. Such court com- 
missioner shall be in addition to the maximum number of court commis- 
sioners permitted by § 252.14. The office of the family court commissioner 
may be placed under a county civil service system by resolution of the 
county board. 

“Before entering upon the discharge of his duties such commissioner 
shall take and file the official oath. The person so appointed shall continue 
to act until his successor is appointed and qualified, except that in the event 
of his disability or extended absence said judge or judges may appoint 
another reputable attorney to act as temporary family court commissioner. 

“(2) In counties having a population of 500,000 or more, there is 
created in the classified civil service the office of family court commissioner 
and such additional assistant family court commissioners as the county 
board shall determine and authorize, who shall be appointed from the 
membership of the bar residing in such county by the judges of the circuit 
court of such county, pursuant to §§ 16.31 to 16.44. Before entering upon 
the performance of their duties, such family court commissioner and 
assistant family court commissioners shall take and file the official oath. 
Such family court commissioner and assistant family court commissioners 
may be appointed court commissioners as provided in § 252.14 (2). They 
shall receive such salary as may be fixed by the county board, shall perform 
their duties under the direction of the circuit judges of such county and 
shall be furnished with quarters and necessary office furnishing and 
supplies. The county board shall provide them their necessary stenographic 
and investigational service. When the family court commissioner is un- 
available, any assistant family court commissioner shall perform all the 
duties and have all the powers of the family court commissioner as directed 
by the latter or by a judge of the family court branch. In addition to the 
duties of such family court commissioner as defined in ch. 247, he shall 
perform such other duties as the circuit court of such county may direct.” 

Sec. 247.14. Service on and appearance by family court com- 
missioner. “In any action to affirm or annul a marriage, for divorce or 
legal separation or to compel support, the plaintiff and defendant shall, 
within 10 days after making service on the opposite party of any pleading, 
serve a copy of the same upon the family court commissioner of the county 
in which the action is begun, whether such action is contested or not. No 
judgment in any such action shall be granted unless this section is complied 
with, or unless the parties have responded to the family court commis- 
sioner’s inquiries under § 247.15 except when otherwise ordered by the 
court. Such commissioner shall appear in the action when the defendant 
fails to answer or withdraws his answer before trial; also, when the 
defendant interposes a counterclaim and the plaintiff thereupon neither 
supports his complaint nor opposes the counterclaim by proof; and when 
otherwise requested by the court.” 
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Sec. 247.15. Default actions; family court commissioner to appear. 
“(1) No judgment in action in which the family court commissioner 
is required by § 247.081 (3) (a) or § 247.14 to appear or otherwise 
discharge his duties under this chapter shall be granted until such com- 
missioner in behalf of the public has made a fair and impartial investiga- 
tion of the case and fully advised the court as to the merits of the case and 
the rights and interests of the parties and the public and the efforts made 
toward reconciliation of the parties or the reason such reconciliation attempt 
has not been made. Such family court commissioner is empowered to cause 
witnesses to be subpoenaed on behalf of the state when in his judgment 
their testimony is necessary to fully advise the court as to the merits of the 
case and as to the rights and interests of the parties and of the public. The 
fees of such witnesses shall be paid out of the county treasury as fees of 
witnesses in criminal cases are paid. The court may order that such fees 
be repaid to the county by one of the parties to the action, in which case 
it shall be the duty of the family court commissioner to enforce such order. 

(2) Except as otherwise provided under §§ 247.081 (3) (a) and 
247.14, in any county having a population of 500,000 or more in any 
action for divorce or for the annulment of a marriage in which the de- 
fendant has appeared and has interposed an answer or an answer and 
counterclaim and in which one of the parties thereto informs the court 
that he or she will not oppose the prayer of the other party and if the court 
is satisfied from the facts submitted that the withdrawal of such opposition 
is done in good faith and without collusion, the court may then mi such 
action to be tried as a default without the present or appearance of the 
family court commissioner.” 

Sec. 247.16. Family court commissioner or law partner; when 
interested; procedure. ‘Neither such family court commissioner nor his 
partner or partners shall appear in any action affecting marriage in any 
court held in the county in which he shall be acting, except when author- 
ized to _ by § 247.14. In case he or his partner shall be in any way 
interested in such action, the presiding judge shall appoint some reputable 
attorney to perform the services enjoined upon such family court commis- 
sioner and such attorney, so appointed, shall take and file the oath and 
receive the compensation provided by law.” 

Sec. 247.17. Family court commissioner; fees; salary. “In counties 
having a population of less than 500,000, the county board shall by resolu- 
tion provide an annual salary for the family court commissioner whether 
he is on a full or part-time basis and may furnish an office with necessary 
office furnishings, supplies and stenographic services and may also by 
resolution prescribe such other duties to be performed by him not in con- 
flict with his duties as family court commissioner.” 

Sec. 247.18. “(1) No judgment of annulment, divorce or legal 
separation shall be granted in any action in which the defendant does not 
appear and defend the same in good faith unless the cause is shown by 
affirmative proof aside from any admission to the plaintiff on the part of 
the defendant. 

(2) No judgment of annulment, divorce or legal separation shall be 
granted on the testimony of the yg unless the grounds therefor and 
required residence are corroborated, by testimony other than by the parties 
except cruel and inhuman treatment when no corroborating evidence is 
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available. No stipulation by the parties shall satisfy the requirements of 
this subsection.” 

Sec. 247.20. “The court, upon granting a divorce in which alimony 
jurisdiction is terminated, may allow the wife to resume her maiden name 
or the name of a former deceased husband unless there are children of the 
marriage as to whom the parental rights of the wife have not been termi- 
nated.” 

Sec. 247.21. Foreign decrees; comity of states; divorce abroad 
to circumvent laws. ‘Full faith and credit shall be given in all the courts 
of this state to a judgment of annulment of marriage, divorce or legal 
separation by a court of competent jurisdiction in another state, territory 
or possession of the United States, when the jurisdiction of such court was 
obtained in the manner and in substantial conformity with the conditions 
prescribed in §§ 247.05 and 247.06. Nothing herein contained shall be 
construed to limit the power of any court to give such effect to a judgment 
of annulment, divorce or legal separation, by a court of a foreign country 
as may be justified by the rules of international comity. No person domi- 
ciled in this state shall go into another state, territory or country for the 
purpose of obtaining a judgment of annulment, divorce or legal separation 
for a cause which occurred while the parties resided in this state, or for a 
cause which is not ground for annulment, divorce or legal separation under 
the laws of this state and a judgment so obtained shall be of no force or 
effect in this state.” 

Sec. 247.22. “(1) A divorce obtained in another jurisdiction shall 
be of no force or effect in this state, if both parties to the marriage were 
domiciled in this state at the time the proceeding for the divorce was 
commenced. 

“(2) Proof that a person obtaining a divorce in another jurisdiction 
was (a) domiciled in this state within 12 months prior to the commence- 
ment of the proceeding therefor, and resumed residence in this state within 
18 months after the date of his departure therefrom, or (b) at all times 
after his departure from this state, and until his return maintained a place 
of residence within this state, shall be prima facie evidence that the person 
was domiciled in this state when the divorce proceeding was commenced.” 

Sec. 247.23. “In every action to affirm or annul a marriage or for 
a divorce or legal separation or to compel — by husband, the court 
or family court commissioner may, during the pendency thereof, make 
such orders concerning the care, custody and suitable maintenance of the 
minor children, requiring the husband to pay such sums for the support 
of the wife and the minor children in her custody and enabling her to 
carry on or defend the action, and in relation to the persons or property 
of the parties as in its discretion shall be deemed just and reasonable and 
may prohibit either spouse from imposing any restraint on the personal 
liberty of the other.” 

Sec. 247.24. “In rendering a judgment of annulment, divorce or 
legal separation, the court may make such further provisions therein as it 
deems just and reasonable concerning the care, custody, maintenance and 
education of the minor children of the parties, and give the care and 
custody of the children of such marriage to one of the parties to the action, 
or may, if the interest of any such child shall demand it, and if the court 
finds that neither of the parents is a fit and proper person to have the care 








52 JOURNAL OF FAMILY LAW [Vol. 1 


and custody of any such child, may declare such child a dependent and 
give the care and custody of such child to a relative (as defined in ch, 48) 
of the child, a county agency specified in § 48.56 (1), a licensed child 
welfare agency, or the state department of public welfare. The charges 
for such care shall be pursuant to the procedure under § 48.27. 

“Whenever the welfare of any such child will be promoted thereby, 
the court granting such judgment shall always have the power to change 
the care and custody of any such child, either by giving it to or taking it 
from such parent, relative or agency, provided that no order changing the 
custody of any child shall be entered until after notice of such application 
shall have been given the parents of such child, if they can be found, and 
also to the relative or agency that then has the custody of such child.” 

Sec. 247.25. “The court may from time to time afterwards, on the 
petition of either of the parties and upon notice to the family court com- 
missioner, revise and alter such judgment concerning the care, custody, 
maintenance and education of any of the children, and make a new 
judgment concerning the same as the circumstances of the parents and the 
benefit of the children shall require.” 

Sec. 247.26. “Upon every judgment of divorce or legal separation 
for any cause excepting that of adultery committed by the wife, the court 
may, subject to § 247.20, further adjudge to the wife such alimony out of 
the property or income of the husband, for her support and maintenance, 
and such allowance for the support, maintenance and education of the 
minor children committed to her care and custody as it deems just and 
reasonable. The court may also finally divide and distribute the estate, 
both real and personal, of the husband, and so much of the estate of the 
wife as has been derived from the husband, between the parties and divest 
and transfer the title of any thereof accordingly, after having given due 
regard to the legal and equitable rights of each party, the ability of the 
husband, the special estate of the wife, the character and situation of the 
parties and all the circumstances of the case; but no such final division 
shall impair the power of the court in respect to revision of allowances for 
minor children under § 247.25. No such judgment shall divest or transfer 
title to real estate unless such judgment or a certified copy thereof is 
recorded in the office of the register of deeds of the county in which such 
real estate is situated.” 

Sec. 247.27. “When a divorce or legal separation shall be adjudged 
for a cause or fault committed by the wife and the care, custody and 
maintenance of any of their minor children shall be awarded to the 
husband the court may adjudge to the husband, out of the separate property 
or income of the wife, such sums for the support and education of any of 
the minor children as it deems just and reasonable, considering the ability 
of the parties and all the other circumstances of the case.” 

Sec. 247.28. Maintenance, custody and support when divorce or 
separation denied. “In a judgment in an action for divorce or legal 
separation, although such divorce or legal separation is denied, the court 
may make such order for the custody of any of the minor children and 
for the maintenance of the wife and support of such children by the 
husband and out of his property or income, and may further make such 
order for the support mi any child by the wife or out of her separate 
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property or income, as the nature of the case may render just and reason- 
able.” 

Sec. 247.29. Alimony, clerk of court, family court commissioner, 
fees and compensation. 

“(1) All orders or judgments — for temporary or permanent 
alimony or support of children shall direct the payment of all such sums 
to the clerk of the court for the use of the person for whom the same has 
been awarded. A party securing an order foe temporary alimony or sup- 
port money shall forthwith file said order, together with all pleadings in 
the action, with the clerk of the court. Said clerk shall disburse the money 
so received pursuant to said judgment or order and take receipts therefor. 
All moneys received or disbursed under this section shall be entered in a 
record book kept by said clerk, which shall be open to the inspection of the 
parties to the action or of their attorneys. If the alimony or support money 
adjudged or ordered to be paid shall not be paid to the clerk at the time 
provided in said judgment or order, the clerk and the family court com- 
missioner of said county shall take such proceedings as shall be directed 
by the court or a judge of the family court branch to secure the payment 
of such sum. Copies of any order issued to compel such payment shall be 
mailed to counsel who represented each party when such alimony or sup- 
port money was awarded. In case any fees of officers in any of said 
proceedings including the compensation of the family court commissioner 
at the rate of $50 per day unless such commissioner is on a salaried basis, 
be not collected from the person proceeded against, the same shall be paid 
out of the county treasury upon the order of the presiding judge and the 
certificate of the clerk of the court.” 

Sec. 247.30. “In all cases where alimony or other allowance shall 
be adjudged to the wife or for the support or education of the children 
the court may provide that the same shall be paid in such sums and at such 
times as shall be deemed expedient, and may impose the same as a charge 
upon any specific real estate of the party liable or may require sufficient 
security to be given for payment according to the judgment; and upon 
neglect or refusal to give such security or upon the failure to pay such 
alimony or allowance the court may enforce the ag thereof by 
execution or under § 295.03 or otherwise as in other cases. No such 
judgment shall become effectual as a charge upon specific real estate until 
the judgment or a certified copy thereof is recorded in the office of the 
register of deeds in the county in which the real estate is situated.” 

Sec. 247.31. ‘The court may also appoint a trustee, when deemed 
expedient, to receive any money adjudged to the wife upon trust, to invest 
the same and pay over the income thereof for her maintenance or the 
support and dactnn of any of the minor children, or to pay over the 
principal sum in such proportions and at such times as the court directs. 
The trustee shall give such bond, with such sureties as the court requires, 
for the faithful performance of his trust.” 

Sec. 247.32. “After a judgment providing for alimony or other 
allowance for the wife and children, or either of them, or for the appoint- 
ment of trustees as aforesaid the court may, from time to time, on the 
petition of either of the parties and upon notice to the family court 
commissioner, revise and alter such judgment respecting the amount of 
such alimony or allowance and payment thereof, and also respecting the 
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appropriation and payment of the principal and income of the property so 
held in trust, and may make any judgment respecting any of the said 
matters which such court might have made in the original action. But 
when a final division of the property shall have been made under § 247.26 
no other provisions shall be thereafter made for the wife.” 

Sec. 247.33. Judgment for legal separation; revocation. “In all 
cases of legal separation for any of the causes specified in § 247.07, the 
court may decree a separation for a limited time or forever, as shall seem 
just and reasonable, with a provision that in case of a reconciliation at any 
time thereafter, the parties may apply for a revocation of the judgment; 
and upon such application the court shall make such order as may be just 
and reasonable.” 

Sec. 247.34. “Upon rendering a judgment of annulment the court 
may make provision for restoring to the wife the whole or such part, as 
it deems just and reasonable, of any property which the husband may have 
received from her or the value thereof, and may compel him to disclose 
what property he has received and how the same has been disposed of. 
The court may in like manner provide for the restoration to the husband 
of any property which he has transferred to his wife.” 

Sec. 247.35. Limit of judgment affecting property. “No judg- 
ment of annulment, divorce or legal separation shall in any way affect 
the right of a wife to the possession and control of her separate property, 
real or personal, except as provided in this chapter; and nothing contained 
in this chapter shall authorize the court to divest any party of his title in 
any real estate further than is expressly provided therein.” 

Sec. 247.36. Dower and courtesy rights. “When a judgment of 
divorce is granted, and also when the court, upon granting a legal separa- 
tion, makes a final division of the estate under § 247.26, neither party 
shall be entitled to dower or courtesy in any lands of the other.” 

Sec. 247.37. Effect of judgment of divorce. “(1) (a) When a 
judgment of divorce is granted it shall not be effective so far as it affects 
the marital status of the parties until the expiration of one year from the 
date of the granting of such judgment, except that it shall immediately bar 
the parties from cohabitation together and —_ that it may be reviewed 
on appeal during said period. But in case either party dies within said 
period, such judgment, unless vacated or reversed, shall be deemed to have 
entirely severed the marriage relation immediately before such death. The 
written judgment shall include the substance of the preceding language; 
and if the court orders alimony or other allowances for the wife or children 
or retains jurisdiction in such matters, the written judgment shall include 
a provision that disobedience of the court order with respect to the same 
is punishable under § 295.03 by commitment to the county jail or house 
of correction until such judgment is complied with and the costs and 
expenses of the proceedings are paid or until the party committed is other- 
wise discharged, according to law. The findings of fact and conclusions 
of law and the written judgment shall be drafted by the attorney for the 
prevailing party, and shall be submitted to the court and filed with the 
clerk of the court within 30 days after judgment is granted; but if the 
action has been uncontested, they shall first be submitted to opposing 
counsel, if any, and to the family court commissioner for notation of 
approval thereon before submission of the same to the court. 
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“(b) At the time of filing any judgment for a divorce or legal 
separation, the attorney for the prevailing party shall present to the clerk 
of court two true copies thereof in addition to the original judgment, and 
until such copies are presented the clerk may refuse to re 9 such judg- 
ment for filing. After the judgment is filed, the clerk shall mail a copy 
forthwith to each party to the action at his last known address, and the 
court record shall show such mailing. 

(2) So far as said judgment affects the marital status of the parties 
the court shall have power to vacate or modify the same for sufficient 
cause shown, upon its own motion, or upon the application of either party 
to the action, at any time within one year from the granting of such judg- 
ment, provided both parties are then living. But no such judgment shall 
be vacated or modified without the service of notice of motion, or order 
to show cause on the family court commissioner, and on the parties to the 
action, if they be found. The court may direct the family court commis- 
sioner or appoint some other attorney, to bring appropriate proceedings 
for the vacation of said judgment. The compensation of the family court 
commissioner when not on a salaried basis or other attorney for performing 
such services shall be at the rate of $50 per day, which shall be paid out 
of the county treasury upon order of the presiding judge and the certificate 
of the clerk of the court. If the judgment shall be vacated it shall restore 
the parties to the marital relation that existed before the granting of such 
judgment. If after vacation of the judgment either of the parties shall 
bring an action in this state for divorce against the other the court may 
order the plaintiff in such action to reimburse the county the amount paid 
by it to the family court commissioner or other attorney in connection with 
such vacation proceedings. 

(3) It is the duty of every judge, who grants a judgment of divorce, 
to inform the parties appearing in court that the judgment, so far as it 
affects the marital status of the parties except to bar cohabitation, will not 
become effective until one year from the date when such judgment is 
granted. 

“(4) Such judgment, or any provision of the same, may be reviewed 
by an appeal taken within one year from the date when such judgment was 
granted. At the expiration of such year, such judgment shall become final 
and conclusive without further proceedings, unless an appeal is pending, 
or the court, for sufficient cause shown, upon its own motion, or that of 
the family court commissioner, or upon the application of a party to the 
action, shall otherwise order before the expiration of said period. If an 
appeal is pending at the expiration of said year, such judgment shall not 
become final and conclusive until said appeal has been finally determined.” 

Sec. 247.375. ‘‘(1) Between the date of a judgment of divorce and 
the date on which it become final, a party to whom real estate has been 
awarded pursuant to § 247.26 may apply to the court by verified petition 
for an order authorizing him or her to sell, mortgage, lease or ume 
dispose of such real estate free of any claim or interest of the opposite 
party. The court or presiding judge shall thereupon enter an order Fring 
a time for hearing such petition, which shall be not more than 60 days 
nor less than 10 days from the filing thereof. At least 8 days prior to the 
date fixed for hearing, a copy of the petition and order shall be served 
on the opposite party and the family court commissioner, in the manner 
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prescribed by law for the service of a summons. The opposite party or 
the family court commissioner may answer the petition and present evi- 
dence at the hearing in opposition thereto.” 

Sec. 247.39. Alimony or other allowance pending appeal. “‘Ali- 
mony or other allowances for the wife or children when an appeal of a 
divorce or legal separation action is pending before the supreme court may 
be allowed under § 251.431.” 

Chapter 248. Actions Abolished. 

Sec. 248.01 et seq. Actions for breach of promise abolished. 
(Note: however, 248.06 permits action for recovery of property procured 
by fraud if plaintiff's testimony is corroborated and if commenced within 
one year after breach of the contract to marry.) 

Sec. 252.016 (4). Department of family conciliation. ‘There is 
created a department of family conciliation. Said department shall be 
under the direction and supervision of a director of family conciliation. 
Said director, through his respective assistants, shall: 

“1, Receive all marital complaints and make a proper disposition 
thereof; 

“(c) Said department of family conciliation shall have such men 
and women investigators as may from time to time be authorized by the 
county board of supervisors of such county. Said investigators shall be 
appointed by the joint action of the judges of the family court branches 
of the circuit court under the laws governing civil service in such county. 

“(e) The county board of supervisors of such county shall provide 
for such assistants, stenographic and otherwise, as shall be necessary to 
assist the director of family conciliation in carrying out the purpose of 
subs. (4) to (6) particularly in regard to the proper disposal of marital 
complaints. Such director and all other persons in said department shall 
be appointed by the judges of the family court branches of the circuit 
court under the laws governing civil service in such county, except in cases 
otherwise expressly provided for.” 

Sec. 328.39. (Note: pertains to paternity suits.) 


APPENDIX (3) 
PROPOSED PENNSYLVANIA DIVORCE CODE 


ARTICLE I 


Preliminary Provisions 


Sec. 101. Short Title. (Text omitted.) 

Sec. 102. Legislative Intent; Administration; Judicial Construc- 
tion. Whereas the family is the basic unit in society and the protection 
and preservation of the family is of paramount public concern, it is hereby 
declared to be the policy of the Commonwealth of Pennsylvania: 

1. To encourage and effect a reconciliation and settlement of differ- 
ences between spouses, especially where minor children are involved; 








eee — 


— 

















eee 








1961] DIVORCE CODE 57 


2. To give primary consideration to the welfare of the family rather 
than to the vindication of private rights or to the punishment of matri- 
monial wrongs; 

3. To seek the causes rather than the symptoms of family disintegra- 
tion and to cooperate with and utilize the services of those resources which 
are available to deal with family problems; 

4, To effectuate economic justice between parties who are divorced 
or separated and to grant or withhold alimony or allowances according 
to the actual need and ability to pay of the parties and to insure a fair and 
just determination and settlement of their property rights; 

5. To eliminate the fragmentation of remedies dealing with family 
disorganization and to consolidate in one action the cause for divorce, the 
determination of custody and support of children and the settlement of 
property rights between husband and wife and the right, if any, to alimony 
or allowance. The objectives above set forth shall be considered in con- 
struing any provisions of this act and shall be regarded as expressing the 
legislative intent. 

Sec. 103. Constitutionality; Severability. (Text omitted.) 

Sec. 104. Construction; Pending Proceedings. (Text omitted.) 

Sec. 105. Definitions. (Most of text omitted) ... 

“Guardian ad litem’’ means an officer appointed by the court to 
represent the interests of children to the marriage. 

“Maintenance” means an order for support and maintenance which 
may be granted by the court to a wife or husband in conjunction with a 
divorce from bed and board. 

“Allowance” means an order for support and maintenance which may 
be granted by the court to a wife or husband in conjunction with a divorce 
from the bonds of matrimony or an annulment of the marriage. ‘‘Allow- 
ance” also means an order which may be entered against a spouse who 
obtained a foreign ex parte divorce decree as provided in § 506 of this 
REC oe 

“Domicile” means the place with which a person has a settled con- 
nection for certain legal purposes, either because his home is there or 
because that place is assigned to him by law. 

‘Void marriage” means those purported marriages which are declared 
void by § 303 of the Marriage Code or by applicable law and whose 
validity may be questioned in collateral proceedings or in an annulment 
action. 

“Voidable marriage” means those purported marriages which are 
declared voidable by § 304 of the Marriage Code or by applicable law and 
which may be questioned only in an annulment action or in an action to 
determine validity during the lifetime of the parties thereto and which are 
not otherwise subject to question or attack... 


ARTICLE II 
Domestic Relations Division; Hearing 


Investigation and Report 


Sec. 201. Domestic Relations Division and Probation Officers. 
Every court having jurisdiction over matrimonial causes, including divorce 
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from the bonds of matrimony, from bed and board, annulment, custody, 
support, maintenance allowance, property settlement, and any related 
matters, shall establish and maintain 2 domestic relations division . 
and shall appoint such qualified probation officers and other assistants 
as are necessary for the efficient and useful operation of such domestic 
relations division. The services of the domestic relations division may 
be made available for purposes of consultation or referral, even though 
no notice of intention to file a complaint in divorce or a complaint in 
divorce has been filed. Probation officers may — the function of 
marriage counselling in order to attempt to effect reconciliations, and 
statements of a confidential nature made to them by a party during the 
performance of such function shall be privileged and inadmissible as 
evidence unless the party concerned waives such privilege at trial or at 
the time the statement is made. 

Sec. 202. Time of Hearing; Domestic Relations Division In- 
vestigation and Report; Cooperation with Probation Officers; Guardian 
ad Litem. No hearing upon grounds for divorce shall be held in any 
action for divorce from the bonds of matrimony or from bed and board 
until at least thirty days after the filing of a complaint. During such 
period of thirty days or longer, or after filing of a notice of intention 
to file a divorce complaint, the court may require a conference of the 
parties and if there are any children of the marriage who are under four- 
teen years of age, an investigation and report shall be made by probation 
officers attached to the domestic relations division of the court and such 
report shall include all relevant data regarding the marriage in question. 
If there are no children of the marriage who are under fourteen years 
of age, the court, at its discretion, may order such an investigation and 
report. It shall be the duty of the parties to the marriage to provide such 
information as is requested by probation officers and to meet with such 
probation officers or with a person or persons of their own choosing, in 
order to determine whether or not a reconciliation is practicable. Where 
it is deemed advisable by the court, the court may appoint a guardian 
ad litem to represent the interest of any minor children of the marriage 
at any stage of the proceeding after the filing of a notice of intention to 
file a divorce complaint or a divorce complaint, and it shall be the duty 
of such guardian ad litem to protect the interests of such minor children 
and to present any facts pertaining to the marriage which may be of 
assistance to the court in its determination and disposition of the matter. 

Sec. 203. Annual Report of Domestic Relations Division. It 
shall be the duty of the domestic relations division to make an annual 
report to the court and to the Bureau of Vital Statistics of the Common- 
wealth which shall include the following information: The number and 
kinds of matrimonial causes which have been filed and their disposition, 
including petitions granted, decrees denied, and cases pending; the number 
of settlements or reconciliations which have been effected; the number 
of children involved in matrimonial causes and the number affected by 
various kinds of dispositions of such causes; the number of cases where 
support, child support, maintenance, or allowance was ordered as compared 
with those where no such order was entered; the number of such cases 
where the obligor was ordered to pay the sum ordered to the domestic 
relations division; compilance with court orders and the number and per- 
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centage of cases where the obligor has been in arrears or failed to pay 
sums ordered and the total amount therein involved; the number of cases 
where action has been taken to collect arrearages or to enforce orders and 
the kind of action taken; the total amount of support and allowance or 
maintenance ordered per family and the amount of support ordered per 
child within the following classes of amounts per month: $1-20; $21-40; 
$41-60; $61-80; $81-100; $101-120; $121-140; $141-160; $161-180; 
$181-200; $201-220; $221-240; $251-260; $261-280; over $280; all 
settlements approved by the court together with the median amount of 
support ordered per family per month, the median amount of support 
per child per month, and such other statistical information as may be 
requested by the court or the Bureau of Vital Statistics of the Common- 
wealth or which may be of value in the administration and adjudication 
of matrimonial causes. 

Sec. 204. Registration of Facts by Prothonotary with Bureau 
of Vital Statistics of the Commonwealth. Upon the entry of any decree 
of divorce from the bonds of matrimony or divorce from bed and board 
or annulment of a marriage, it shall be the duty of the prothonotary to 
file with the Bureau of Vital Statistics of the Commonwealth a registration 
of the relevant facts in substantially the following form (omitted form 
lists names and addresses of parties, race, date and place of birth, usual 
occupation, religious denomination, prior marriages (how and where 
dissolved), place of this marriage, place of separation, names, birth dates 
and addresses of all children, manner of service, whether case was con- 
tested, grounds for divorce, etc.). 


ARTICLE III 


Grounds for Divorce; Annulment; and Abolition 
of Defenses 


Sec. 301. Grounds for Divorce from the Bonds of Matrimony. 

1. Whenever it shall clearly appear that the disruption of a marriage 
is irreparable and that attempts at reconciliation would be impracticable 
or futile and not to the best interests of the family, it shall be lawful for 
the court to grant a divorce from the bonds of matrimony upon any of 
the following grounds: 

(a) Marital misconduct which destroys or seriously impairs the 
marriage relationship. Such marital misconduct shall be limited to: 

(1) Wilful and malicious desertion for the period of two or more 
years; 

(2) Adultery; 

(3) Cruel and barbarous treatment which endangers the life or health 
of the other party; 

(4) Knowingly entering into a bigamous marriage while a former 
marriage still is subsisting; 

(5) Sentence and commitment to imprisonment for a term of two 
of more years upon conviction of having committed a felony or attempted 
felony or upon a plea of guilty or nolo contendere thereto; 
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(6) Such indignities to the person of the other party as to render 
his or her condition intolerable and life burdensome. 

(b) Insanity or serious mental disorder which has resulted in con- 
finement in a mental institution for at least five years immediately before 
the filing of the complaint, where there is no reasonably foreseeable 
prospect of the defendant spouse’s being discharged from such institution. 
A presumption that no such prospect of discharge exists shall be estab- 
lished by a certificate of the superintendent of such institution to that effect. 

(c) Living apart for a continuous period of two years because of 
estrangement due to marital difficulties. 

2. In any action of divorce from the bonds of matrimony or from 
bed and board if the court finds that attempts at reconciliation are prac- 
ticable and to the best interests of the family, it may of its own motion or 
at the request of either party: 

(a) If there are any children in the family under fourteen years 
of age, stay the proceedings for a period not to exceed six months; and 
in reaching such decision, the court may take into account the report and 
recommendations of any guardian ad litem who has been appointed to 
represent the interests of the children; 

(b) Whether or not there are any children in the family under 
fourteen years of age, issue a temporary decree of divorce from bed and 
board for a period of six months; 

(c) If there are no children in the family under fourteen years of 
age, stay the proceedings for a period not to exceed sixty days. 

If at the end of the aforesaid periods of sixty days or six months, no 
reconciliation has been achieved, the disruption of the marriage shall be 
deemed irreparable and the court shall grant a final decree of divorce from 
the bonds of matrimony unless the bed and board decree is made final 
as provided in § 302 of this act. 

Sec. 302. Grounds for Divorce from Bed and Board; Attempts 
at Reconciliation; Decree. The same grounds for divorce from the bonds 
of matrimony which are set forth in § 301 of this act shall also constitute 
grounds for divorce from bed and board. If in any action for divorce 
from the bonds of matrimony or from bed and board it is established to 
the satisfaction of the court that it is practicable to attempt to effect a 
reconciliation between the parties to a marriage and that the interests of 
the Commonwealth and the family best would be served by denying a 
complaint for divorce even though grounds for the same may exist, the 
court upon its own motion or at the request of either party may decree a 
divorce from bed and board for six months from the date of the decree 
if the safety or welfare of the family make such decree advisable or if 
grounds exist for divorce from the bonds of matrimony. Such decree of 
divorce from bed and board may be cancelled or modified at any time if 
it appears that further attempts to effect a reconciliation are futile or 
impracticable or that a party receiving an alimony allowance refuses to 
cooperate in affecting a reconciliation, and upon such showing the court 
in its discretion may terminate the decree for divorce from bed and board 
and proceed in the manner provided by law to hear and grant a divorce 
from the bonds of matrimony. In such proceeding to cancel or modify 
a decree of divorce from bed and board the court shall consider the ex- 
pressed wishes of the parties concerned regarding the continuance or 
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cancellation or modification of such decree and the court may grant a final 
decree of divorce from bed and board. 

Sec. 303. Annulment of Void and Voidable Marriages. In all 
cases where a supposed or alleged marriage shall have been contracted 
which is and was void or voidable under §§ 303 and 304 of the Marriage 
Code or under other applicable law, either party to such supposed or 
alleged marriage or a parent or guardian where authorized may petition 
to have it declared null and void in accordance with the procedure provided 
for under this act and the Pennsylvania Rules of Civil Procedure, unless 
there has been confirmation of such marriage by cohabitation after removal 
of the impediment thereto as provided in § 221 of the Marriage Code. 

Sec. 304. Abolition of Defenses; Defense to Adultery. Except 
as otherwise provided in this act, the defenses of recrimination, condona- 
tion, connivance and collusion are hereby abolished: Provided, however, 
that where adultery is charged, if it be established that the party alleging 
such offense either conspired to procure its commission or willingly 
forgave the offense, the court may refuse to grant a divorce on that ground 
but may consider such offense in determining whether other grounds exist 
for termination of the marriage. 


ARTICLE IV 


Complaint; Jurisdiction; Jury Trial; Hearing by Court; 
Appointment of Masters; Powers 


Sec. 401. Notice of Intention to File Divorce Complaint. Notice 
of intention to file a complaint in divorce shall be filed in the office of 
the prothonotary and copies of such notice shall be served upon the pros- 
pective defendant and upon the domestic relations division at least thirty 
days prior to the filing of any complaint in divorce. Such notice of inten- 
tion shall state the names and ages of all minor children of the marriage 
but shall not state the contemplated grounds for divorce. If a reconciliation 
between the parties has not been achieved within thirty days after service 
of such notice of intention, then the plaintiff shall have the right to file a 
complaint in divorce. 

Sec. 402. Jurisdiction. (Portion of text consolidating into one 
action the matrimonial cause, determination and disposition of property 
rights, child custody and visitation rights, support and maintenance, and 
court approval of property and other settlements is omitted) ... 

4. Domicile. The said courts having power to grant divorces shall 
have authority to do so notwithstanding the fact that the marriage of the 
parties and the cause of divorce occurred outside of this Commonwealth, 
and that both parties were at the time of such occurrence domiciled without 
this Commonwealth, and that the defendant has been served with the 
complaint only by publication as provided by the Pennsylvania Rules of 
Civil Procedure for such cases. Said courts shall also have power to annul 
void or voidable marriages, notwithstanding the fact that such were cele- 
brated without this Commonwealth at a time when neither party was 
domiciled within this Commonwealth, if either party at the time of the 
annulment action is a resident of this Commonwealth, and notwithstanding 
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that the defendant has been served with the complaint only by publication 
as provided by the Pennsylvania Rules of Civil Procedure for such cases. 

Sec. 403. Residence of Plaintiff; Conclusive Presumption of 
Domicile. No spouse shall be entitled to commence proceedings for 
divorce by virtue of this act who shall not have been a bona fide resident 
in this Commonwealth at least one whole year immediately previous to 
filing of his or her complaint: Provided, That if the proceedings for 
divorce are commenced in the county where the defendant has been a 
bona fide resident at least one whole year immediately previous to the 
filing of such proceedings, in such case, residence of the plaintiff within 
the county or state for any period shall not be — The plaintiff shall 
be a competent witness to prove his or her residence, and proof of actual 
residence within the Commonwealth for one year shall create a conclusive 
presumption that plaintiff is domiciled within the Commonwealth. 

Sec. 404. Time When Complaint in Desertion Cases May be 
Exhibited. (Complaint may be filed six months after desertion but no 
hearing until after expiration of two years.) 

Sec. 405. Jurisdiction Where Defendant Is Insane or Suffering 
from Serious Mental Disorder. In cases where a spouse is insane or 
suffering from serious mental disorder, the court shall have jurisdiction 
to receive a complaint for divorce in which such person is made the 
defendant upon grounds set forth in § 301 of this act, and such proceed- 
ings except as otherwise expressly provided in this act, shall, in such cases, 
be the same as in other proceedings for divorce. 

Sec. 406. General Appearance Not Deemed Collusion; Collusion 
Defined. The entry of a general appearance by, or in behalf of, a de- 
fendant shall not be deemed collusion. Collusion shall be found to exist 
only where the ae conspired to fabricate grounds for divorce or 
annulment, agreed to and did commit perjury, or perpetrated fraud on 
the court. Negotiation and discussion of terms of property settlement and 
other matters arising by reason of contemplated divorce shall not be 
deemed to constitute collusion. 

Sec. 407. Jury Trial. (When requested by either party, may be 
granted at court’s discretion.) 

Sec. 408. Hearing by Court; Appointment of Master; Powers. 
A master may be appointed by the court to hear testimony on all or some 
issues, except issues of custody, paternity, and support, and return the 
record and a transcript of the testimony as provided by the Pennsylvania 
Rules of Civil Dascedeae. 


ARTICLE V 


Alimony; Maintenance; and Support 


Sec. 501. Permanent Alimony Where Defendant Insane or Suf- 
fering from Serious Mental Disorder. In case of the application of a 
spouse for divorce from a spouse who is insane or suffering from serious 
mental disorder the court, or a judge thereof to whom the application is 
made, shall have the power to decree alimony for the support of the de- 
fendant spouse during the term of his or her natural life, by requiring the 
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plaintiff to file a bond, with surety or sureties if necessary, in such sum 
as it may direct, conditioned as aforesaid, before granting the divorce, if 
the defendant spouse has not sufficient income or estate for self-support. 

Sec. 502. Alimony Pendente Lite; Counsel Fees; and Expenses. 
In case of divorce from the bonds of matrimony or bed and board or the 
annulment of marriage, the court may, upon petition in proper cases, allow 
a wife or husband reasonable alimony pendente lite and reasonable counsel 
fees and expenses. 

Sec. 503. Maintenance in Divorce From Bed and Board. In cases 
of divorce from bed and board the court or the judge thereof to whom 
application is made, or the court upon its own motion, may order the 
payment of periodic maintenance where it is established that there is 
actual need therefor and the other party against whom the order is entered 
has sufficient property, income, or earning capacity to pay such maintenance. 
The marital fault of either party shall not preclude nor affect the granting 
of such maintenance where both actual need and ability to pay are estab- 
lished. In no event shall such maintenance exceed more than one-third 
of the net annual income or profits from the estate of the party ordered 
to pay. Such maintenance shall be subject to modification due to changed 
circumstances regardless of whether or not the decree reserves such power 
and either party may petition the court for modification and wherever 
practicable the same judge who heard the original action shall pass upon 
the request for such modification. Death of either party shall terminate 
maintenance and the court may upon petition or on its own motion termi- 
nate it if the court finds that the party receiving the same has refused to 
cooperate in good faith in attempting to effect a reconciliation or that 
further attempts at reconciliation are futile. The court in its discretion 
may require the party ordered to pay maintenance to provide such security 
for its payment as shall be determined and approved by the court and any 
and all remedies available in nonsupport actions shall be available and 
applicable to cases where maintenance is not paid as ordered by the court. 
No maintenance shall be awarded to a party who shall have been found 
by the court to have ample resources to maintain an accustomed standard 
of living. 

Sec. 504. Allowance Upon Divorce From the Bonds of Matri- 
mony or Annulment. In cases of annulment or divorce from the bonds 
of matrimony the court or the judge thereof to whom application is made 
may order the payment of a periodic allowance whether or not the same 
is sought by the complaint where it is established that the petitioning party 
has actual need therefor and the other party has sufficient Propetty, income, 
or earning capacity to pay such an allowance. The marital fault of either 
party as it appears in the annulment or divorce proceeding shall not pre- 
clude nor affect the granting of such an allowance where both need and 
ability to pay are established. In no event shall such allowance exceed 
more than one-third of the net annual income or profits from the estate 
of the party ordered to pay such allowance. Such allowance shall be subject 
to modification due to changed circumstances regardless of whether or 
not the decree reserves such power and either party may petition the court 
for modification and wherever practicable the same judge who heard the 
original petition for an allowance shall pass upon the request for modifi- 
cation. Death of either party shall terminate the allowance as shall the 
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remarriage or purported remarriage of the party receiving such allowance. 
Such allowance may be awarded in conjunction with and shall take into 
account any property settlement approved by the court and the property 
and earning capacity of the petitioner shall a considered in determining 
whether there is need for such allowance. The court in its discretion may 
require the party ordered to pay such allowance to provide such security 
for its payment as shall be determined and approved by the court and any 
and all remedies available in nonsupport actions shall be available and 
applicable to cases where such allowance is not paid as ordered by the 
court. No allowance shall be awarded to a party who shall have been 
found by the court to have ample resources to maintain an accustomed 
standard of living. 

Sec. 505. Payment of Support, Allowance, Maintenance or Ali- 
mony Pendente Lite to Domestic Relations Division; Disbursement; 
Duty of Obligee to Report; Reduction or Cancellation of Arrearages. 
When so ordered by the court, all payments of child support, allowance, 
maintenance, or alimony pendente lite, shall be made to the domestic 
relations division of the court which issued the order or such division of 
the court at the residence of the party entitled to receive such an award. 
The domestic relations division shall keep an accurate record of all such 
payments and shall notify the court immediately whenever any person 
subject to a payment order is thirty days in arrears in such payment so that 
appropriate action may be taken to enforce the order of the court. It shall 
be the duty of the domestic relations division to distribute such payments 
to the person entitled thereto as soon as possible after receipt. 

When payments are made directly to the obligee instead of to the 
domestic relations division, the obligee shall have the duty of reporting 
to the domestic relations division any nonpayment of an order for child 
support, allowance, maintenance, or alimony pendente lite, and the division 
shall immediately notify the obligor of such claim. The court may reduce 
or cancel any such order where the obligee without reasonable excuse failed 
to report nonpayment of the order within six months after the same became 
past due and enforcement of the order and collection of arrearages would 
occasion unreasonable hardship to the obligor. 

Sec. 506. Allowance Where a Foreign Ex Parte Divorce. When- 
ever a person who was a resident of this Commonwealth at the time such 
party was a defendant or respondent in a foreign ex parte action for 
annulment or divorce petitions a court of this Commonwealth for an 
allowance and establishes the need therefor, such court having jurisdiction 
over the person or property of the other party may order that such allow- 
ance be paid in the same manner and under the same conditions and 
limitations which pertain when an allowance is sought as an incident to 
an annulment or divorce in this Commonwealth. In the event that the 
other party from whom such allowance is sought cannot be located within 
this Commonwealth the court may attach the tangible or intangible prop- 
erty of such party as is within the jurisdiction of the court in the manner 
provided by the Pennsylvania Rules of Civil Procedure, except that no 
exemption shall apply, and subject it to the payment of such allowance 
in the same manner as provided by law in actions for nonsupport. 

Sec. 507. Registration, Adoption and Enforcement of Foreign 
Alimony, Temporary Alimony, Alimony Pendente Lite, or Maintenance 
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Decrees. Wheneve: a person subject to a valid decree of a sister state or 
territory for the payment of alimony, temporary alimony, alimony pendente 
lite, or maintenance, or his property, is found within this Commonwealth, 
the obligee of such decree may petition the court of common pleas where 
the obligor or his property is found to register, adopt as its own, and to 
enforce a duly issued and authenticated decree of a sister state or territory. 
Upon registration and adoption such relief and process for enforcement 
as is provided for at law, in equity, or by statute, in similar cases originally 
commenced in this Commonwealth, shall be available, and a copy of the 
decree and order shall be forwarded to the court of the state or territory 
which issued the original decree. The obligor in such actions to register, 
adopt, and enforce, shall have such defenses and relief as are available to 
him in the state or territory which issued the original decree and may 
question the jurisdiction of that court if not otherwise barred. Interest 
may be awarded on unpaid installments and security may be required to 
insure future payments as in such cases originally commenced in this 
Commonwealth. Where property of the obligor but not his person is 
found within this Commonwealth there shall be jurisdiction quasi in rem 
and upon registration and adoption of the decree of the sister state or 
territory, such relief and enforcement of the decree shall be available as 
in other proceedings which are quasi in rem. 


ARTICLE VI 
Decree of Court; Property Rights; and Costs 


Sec. 601. Decree of Court. 

(1) In all matrimonial causes the court having jurisdiction may 
either dismiss the complaint or enter a decree of divorce from the bonds 
of matrimony, from bed and board, or annulment of the marriage. Where 
the court has jurisdiction over both parties as provided in § 402 of this 
act, it shall include in its decree an order determining and disposing of 
property rights and interests between the parties, custody and visitation 
rights, child support, and any related matters. 

(2) In all matrimonial causes the court shall have full equity power 
and jurisdiction and may issue injunctions or other orders which are 
necessary to protect the interests of the parties or to effectuate the purposes 
of this act, and may grant such other relief or remedy as equity and justice 
require against either party or against any third person over whom the 
court has jurisdiction and who is involved in or concerned with the dis- 
position of the cause. 

(3) Whenever a decree of judgment is granted which nullifies or 
absolutely terminates the bonds of matrimony, any and all property rights 
arising from an antenuptial agreement or which are pa ar upon such 
marital relation are terminated unless the court otherwise expressly pro- 
vides in its decree. All duties, rights, and claims accruing to either of said 
parties, at any time heretofore in pursuance of the said marriage, shall 
cease and determine and the parties shall severally be at liberty to marry 
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again in like manner as if they had never been married, except where 
otherwise provided by law. 

(4) In all matrimonial causes when a decree of annulment or divorce 
from the bonds of matrimony or from bed and board is to be entered, as 
provided in § 402 of this act, the court shall determine and resolve any 
property rights to real or personal property which are in dispute and may 
award such property to the party lawfully entitled thereto, or apportion 
such property or order its partition, as equity and justice may require. The 
separate property of each party shall remain such. But where real or 
personal property purports to be subject to their joint ownership, whether 
as tenants by entireties, as tenants in common, as joint tenants, or other- 
wise, and was conveyed to them jointly or was acquired by their joint 
efforts and expenditures, in any and all such cases, the court may order 
the equitable distribution of such property and where necessary proceed 
with the partition of such real or personal property in the same manner 
as is provided for in the event of divorce by the Act of May 10, 1937, 
P.L. 884, §§ 1-4 as amended by the Act of May 17, 1949, P.L. 1394, § 1. 

Sec. 602. Disposition of Realty After Termination of Marriage. 
Unless otherwise provided by the court, whenever a decree of annulment, 
or divorce from the bonds of matrimony or from bed and board is decreed 
by the court of competent jurisdiction, both parties whose marriage is so 
terminated or affected, shall have complete freedom of disposition as to 
their separate property and may mortgage, sell, grant, convey, or otherwise 
encumber or dispose of such realty or personalty, whether such separate 
property was acquired before, during, or after coverture, and neither need 
join in, consent to, or acknowledge any deed, mortgage, or instrument of 
the other, and after such annulment or divorce from the bonds of matri- 
mony or from bed and board, neither shall be deemed to have any dower 
or curtesy interest or statutory share in the real estate of the other. 

Sec. 603. Injunction Against Disposition of Property Pending 
Suit and Decrees Rendering Fraudulent Transfers Null and Void. 
Where it appears to the court that a party is about to remove himself or 
his property from the jurisdiction of the court or is about to dispose of, 
alienate, or encumber property in order to defeat a maintenance allowance, 
alimony pendente lite, child support, or similar award, an injunction may 
issue to prevent such removal or disposition and such property may be 
attached as provided by the Pennsylvania Rules of Civil Procedure. The 
court may also issue a writ of me exeat to preclude such removal and may 
require either or both parties to submit an inventory and appraisement of 
all property owned or possessed at the time action was commenced. Any 
encumbrance or disposition of property to third persons who had notice 
of the pendency of the matrimonial action or who paid wholly inadequate 
consideration for such property may be deemed fraudulent and declared 
null and void. 

Sec. 604. Costs. The court may award costs to the party in whose 
favor the order or decree shall be entered, or may order that each party 
shall pay his or her own costs, as to it shall appear just and reasonable. 
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ARTICLE VII 


Attacks Upon Decrees; Appeals; Plaintiff As A Competent 
Witness; Rules of Court and Foreign Divorces 


Sec. 701. Limitations on Attacks Upon Decrees; Laches. The 
validity of any decree of divorce or annulment issued by a court of common 
pleas of this Commonwealth shall not be questioned, except by appeal, 
in any court or place in this state after the death of either party to such 
proceeding and if it is shown that a party who subsequently attempts to 
question the validity of such a decree had full knowledge of the facts and 
circumstances later complained of, at the time of issuance of said decree, 
or failed to take any action, despite such knowledge, within two years after 
the date of such decree, said party shall be barred from questioning such 
decree and it shall be deemed valid in all courts and places within this 
Commonwealth. 

Sec. 702. Opening or Vacating Divorce Decrees; Same or Later 
Terms; Effect of Fraud. A motion to open a divorce decree may be made 
only at the same term of court in which such decree was rendered and not 
thereafter. Such motion may lie where it is alleged that the decree was 
procured by intrinsic fraud or that there is new evidence relating to the 
cause of action which will sustain the attack upon its validity. A motion 
to vacate a decree or strike a judgment alleged to be void because of 
extrinsic fraud, lack of jurisdiction over the subject matter or because of 
a fatal defect apparent upon the face of the record, must be made within 
five years after entry of the final decree. Intrinsic fraud is such as relates 
to a matter adjudicated by the judgment, including perjury and false 
testimony, whereas extrinsic fraud relates to matters collateral to the judg- 
ment which have the consequence of precluding a fair hearing or presenta- 
tion of one side of the case. 

Sec. 703. Appeals. (Text omitted.) 

Sec. 704. Plaintiff a Competent Witness. In all proceedings for 
divorce, the plaintiff shall be fully competent to prove all the facts, though 
the defendant may not have been personally served with a complaint or 
rule to take depositions, and may not be residing within this Common- 
wealth, but has been served only by publication as provided by the Penn- 
sylvania Rules of Civil Procedure. 

Sec. 705. Rules of Court. (Text omitted.) 

Sec. 706. Res Adjudicata; Estoppel. The validity of any divorce 
or annulment decree granted by a court having jurisdiction over the subject 
matter may not be questioned by any party who was subject to the personal 
jurisdiction of such court except by such direct appeal as is provided by 
law. A party who sought and obtained such decree, financed or agreed 
to its procurement, or accepted a property settlement, alimony pendente 
lite, maintenance, or allowance pursuant to the terms of such decree, or 
who remarries after such decree, or is guilty of laches, is barred from 
making a collateral attack upon the validity of such decree unless by clear 
and convincing evidence it is established that fraud by the other party 
prevented him froin making a timely appeal from such divorce or annul- 
ment decree. 
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Sec. 707. Recognition of Foreign Divorces; Presumptions. An 
ex parte divorce from the bonds of matrimony obtained in another juris- 
diction shall be of no force and effect in this Commonwealth, if both 
parties to the marriage were domiciled in this Commonwealth at the time 
the proceeding for the divorce was commenced. Proof that a person 
obtaining an ex parte divorce from the bonds of matrimony in another 
jurisdiction was (a) domiciled in this Commonwealth within twelve 
months prior to the commencement of the proceeding therefor, and re- 
sumed residence in this Commonwealth within eighteen months after the 
date of his departure therefrom, or (b) at all times after his departure 
from this Commonwealth and until his return maintained a place of 
residence within this Commonwealth, shall be prima facie evidence that 
the person was domiciled in this Commonwealth when the divorce pro- 
ceeding was commenced. Otherwise the burden for impeaching the validity 
of a foreign divorce decree shall rest upon the assailant and prima facie 
validity shall be accorded to divorce decrees of sister states. 


ARTICLE VIII 


Miscellaneous Provisions 


Sec. 801. Records of Conviction of Adultery. When the defend- 
ant in any action of divorce shall have been convicted and sentenced for 
adultery, the records of the said conviction shall be received in evidence 
on any application for a divorce. 

Sec. 802. Marriage Upon False Rumor of Spouse’s Death. 

(a) The remarriage of a spouse who has obtained a license to marry 
and a decree of presumed death of the former spouse as provided in 
§ 210 of the Marriage Code shall be valid for all intents and purposes 
as though the former marriage had been terminated by divorce Feous the 
bonds of matrimony, and any and all property of the presumed decedent 
shall be administered and disposed of as provided by the Fiduciaries Act 
of 1947, as amended. 

(b) Where a remarriage has occurred upon false rumor of the death 
of a former spouse, in appearance well founded, but there has been no 
decree of presumed death, the remarriage shall be deemed void and 
subject to annulment by either party to such remarriage as provided by 
§ 303 of this act and the returning spouse shall have cause for divorce as 
provided in § 301. 

(c) Where the remarriage was entered into in good faith, neither 
party to such remarriage shall be subject to crimial prosecution therefor. 

(d) The children of any such remarriage, regardless of whether or 
not a decree of presumed death of former spouse was obtained, shall be 
deemed the lawful and legitimate issue of the parties to the remarriage 
from the date of birth. 

(e) If the former spouse dies or procures 2 divorce the parties to 
the remarriage shall be deemed to be lawfully married from the date of 
such death or decree, as provided in § 221 of the Marriage Code, and any 
children born to such parties shall be held to be their legitimate issue from 
date of birth whether born before or after removal of the impediment. 











1961] DIVORCE CODE 69 


Sec. 803. Divorced Woman May Resume Maiden Name; Notice 
of Intention; Evidence. (Text omitted.) 

Sec. 804. Privileged Communications Between Spouse and Mar- 
riage Counsellor, Psychiatrist, Clergyman, or Other Such Confident 
Inadmissible in Evidence. Communications of a confidential character 
made by a spouse to a marriage counsellor, psychiatrist, clergyman, or other 
such confident, shall be privileged and inadmissible in evidence in any 
matrimonial cause unless the party concerned waives such immunity. 


ARTICLE IX 
Repeals and Effective Date 


Sec. 901. Repeals. (Text omitted.) 


Summary of and Excerpts from 
PROPOSED PENNSYLVANIA MARRIAGE CODE 
(companion to proposed Divorce Code) 


Sec. 102. Preamble and Legislative Intent. 

Sec. 203. Detailed Statistics. (Application form requires complete 
data so that meaningful studies may be made regarding marriage and 
matrimonial actions.) 

Sec. 206. Three day waiting period after application for license 
unless waived by court. (Longer period rejected as conducive to out-of- 
state elopement. ) 

Sec. 207. Marriage requirements: unless court waives, clerk may 
issue no license where (a) no seriological test; (b) —_— under 16; 
(c) lack of parental consent where under 21; (d) weak minded, insane, 
or of unsound mind; (e) inmate of mental institution within 5 years; (f) 
convicted of nonsupport; (g) intoxicated or under influence of drugs; 
(h) or where within prohibited degrees of consanguinity. (First cousins 
may marry; affinity abolished.) 

Sec. 209. Clerk’s duty to inquire into prior marriages and their 
dissolution, etc. 

Sec. 210. Presumed Death Action: Finding of such protects re- 
marriage; decree may be granted where unexplained absence for 5 years 
or exposure to specific peril (including report from military authorities). 

Sec. 219. Consanguineous marriages: void, but cannot be inquired 
into after death of either. 

Sec. 221. Cohabitation after removal of impediment perfects mar- 
riage if either in good faith, and children are legitimate. 

Sec. 224. Penalties for violating provisions. 

Sec. 301. Common law marriages abolished prospectively; can 
register prior common law marriage with clerk and obtain conclusive 
presumption of validity. 

Sec. 303. Annulment of void marriages: (a) bigamy; (b) con- 
sanguinity; (c) incapacity. Can attack void marriage in collateral proceed- 
ing, but children legitimate if licensed marriage. 
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Sec. 304. Annulment of voidable marriages: (a) nonage; (b) lack 
of parental consent; (c) intoxicated or under influence of drugs; (d) 
impotence at time of marriage; (e) fraud, duress, coercion; (f) “Where 
the purposes of marriage are frustrated immediately because either the law 
or action of some jurisdiction prevents the parties from living together as 
husband and wife, or the physical condition of either party is such as to 
endanger the life or seriously impair the health of either.’” No collateral 
attack on voidable marriages, must be annuled, and may be ratified by 
cohabitation. 

Sec. 305. Proceedings to determine marital status: ‘Whenever 
the validity of any marriage shall be denied or doubted by either of the 
parties, a bill or petition in the nature of a declaratory judgment action 
may be filed . . . seeking a declaration of the validity or invalidity of the 
marriage, and upon due proof . . . it shall be declared valid or invalid 
by decree or sentence of such court, and unless reserved upon appeal, such 
declaration shall be conclusive upon all persons concerned.” 

Secs. 401-409. Substantive Rights of Married Women. 

Secs. 501-504. Remedies and Liabilities of Married Women. 

Sec. 601. Rights of Action for Support, etc.: “It shall be the legal 
duty of a husband having sufficient financial ability to provide suitable 
support and maintenance for his wife provided that they are not separated 
and living apart due to the primary fault of the wife and provided further 
that there is actual need for such support and maintenance. It shall be the 
legal duty of the wife to support and maintain her husband if she has 
sufficient financial ability and through no fault of his own he is unable 
to support himself and has actual need and they are not separated and 
living apart due to his primary fault. 

“Whenever any person having a duty of support has left the county 
or his whereabouts are unknown, the court having jurisdiction may order 
and direct a seizure and sale, or mortgage, of as much of his property as 
will provide the necessary funds to satisfy a support order of such court 
and to insure future support payments. Service upon such person may be 
had by publication as provided by the Pennsylvania Rules of Civil Proce- 
dure governing actions in equity.” 

Sec. 602. Establishes Domestic Relations Division of Common 
Pleas Courts with staff. 

Sec. 701. Mother given equal rights with father to child custody; 
child may sue parent who intentionally, recklessly, or wantonly injures him. 

Sec. 702. Child Custody: “Whenever there is at issue a dispute 
as to the custody of a minor child, whether between father and mother, 
or otherwise, the court shall award such custody to a fit and proper person 
according to the best interests of the child. Custody may be awarded to 
persons other than the father and mother whenever such an award serves 
the best interests of the child, and any person who has had de facto 
custody of the child in a wholesome home and is a fit person, shall prima 
facie be entitled to an award of custody. Where the child has sufficient 
capacity to reason, his wishes as to custody shall be given due weight by 
the court and shall be respected if his preference is a fit and proper person. 
Whenever practicable the court shall require investigation and reports which 
will enable it factually to determine what actually is to the best interests 
of the child. Probation officers and assistants attached to the domestic 
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relations division established by this act, when directed by the court, shall 
cooperate in making investigations and reports, which reports shall be 
made available to all interested parties at least five days before hearing 
and which may be received in evidence if no objection is made, and if 
objection is made, may be received in evidence provided the persons 
responsible for such report are made available for cross-examination. The 
court may also hear the testimony of any expert produced by any party, 
or upon its own motion, whose skill, insight, and experience are such that 
such testimony is relevant to a just determination of what is to the best 
spiritual, mental, physical, emotional, and social interests of the child 
whose custody is at issue. Any custody award shall be subject to modifi- 
cation or change whenever the best interests of the child require or warrant 
such modification or change, and wherever practicable, the same judge 
who made the original custody award shall hear any petition for modifi- 
cation of the prior award. Visitation rights may be awarded at the dis- 
cretion of the court where it is shown that such will not be detrimental to 
the best interests of the child.” 

Sec. 801. Where marriage was licensed, although void or voidable, 
children are legitimate. 

Sec. 802. Legitimation may be by subsequent inter-marriage of 
natural parents or by public acknowledgment. 

Sec. 803. Where the husband consented, children produced by 
artificial insemination are legitimate. 

Sec. 804. Where parents sign birth certificate, child legitimate as 
to both. 

Secs. 901-902. Alienation of affection and breach of promise suits 
abolished, but action in deceit (where actual damage) or quasi contracts 
preserved in some cases. 

Sec. 1001. Validity and Invalidity of Foreign Marriages. 

(1) All marriages which are valid by the law of the state or nation 
where at least one of the parties was domiciled at the time of the marriage, 
and where both intended to make their home thereafter, are valid in this 
Commonwealth. 

(2) All marriages which are valid by the law of the state or nation 
where the marriage took place are valid in this Commonwealth unless 
invalid under the law of the state or nation where at least one of the parties 
was domiciled at the time of marriage and where both intended to make 
their home thereafter. 

(3) The courts of this Commonwealth may refuse to give a particular 
effect to a marriage contracted in another state or nation if to do so would 
be contrary to a strong public policy of this Commonwealth. 

Sec. 1002. Remarriage After Divorce Decree. If the decree of 
any court granting a divorce forbids either of the parties to marry again 
for a certain time or within the lifetime of a former spouse and such party 
goes to another state and within the prohibited time marries there in 
accordance with the requirements of that state, such second marriage shall 
be regarded as valid in all courts and places within the Commonwealth 
of Pennsylvania, provided that the decree of divorce was a final decree 
and the parties to the second marriage at the time of ceremony did not 
intend to return to the state which issued such decree or the statute or 
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decree prohibiting remarriage is construed as having no extra-territorial 
effect. 

Sec. 1003. Presumptions as to Validity of First and Subsequent 
Marriages. It being shown that a valid marriage was contracted it shall 
be presumed in all courts and places within the Commonwealth of Penn- 
sylvania that such marriage continued in effect unless the person question- 
ing such marriage produces clear and convincing proof that such marriage 
was annulled or terminated by divorce. Cohabitation and reputation as 
man and wife shall create a presumption that a lawful marriage was 
contracted. Where, however, there are successive marriages, it shall be 
presumed that the parties to such subsequent marriage had capacity to 
marry and that the first marriage was terminated by death or divorce unless 
clear and convincing proof is produced to the contrary. If a person other 
than the parties, claiming to be a spouse, received no service or notification 
of any divorce or annulment proceeding and if a search of the records at 
the known domiciles of the spouse whose status is in question fails to 
reveal any such annulment or divorce, then, it shall be presumed that in 
fact no such annulment or divorce occurred. 




















Lawyers and Marriage Counselling 


FowLER HARPER AND MIRIAM HARPERT 


There are at least three million children of divorce under 
eighteen years of age in the United States today, and the 
divorce courts are adding about 300,000 new children to this 
group each year. At least 40 per cent of all the divorce cases 
which go through the nation’s courts have minor children 
involved, averaging about two children per couple. The man- 
ner in which the courts deal with these victims of domestic 
catastrophe is no longer the problem of an aberrant minority; 
it is now a problem, the impact of which is felt directly or 
indirectly by a substantial proportion of our people. It pre- 
sents a challenge to the stability of our social institutions which 
is assuming threatening significance. 

Lawyers who are more interested in the welfare of their 
clients than in the fee they will receive should probe deeper 
into family troubles than merely to ascertain whether there 
are “grounds” for divorce. Indeed, there may be ample 
grounds and yet divorce may not be the best remedy for the 
client. Many reasonably happy marriages involve situations 
where there are grounds on both sides. Spouses are human 
and there is seldom, if ever, a black and white situation. It 
is a common observation that neurotic disturbance of a marital 
relationship is rarely, if ever, the creation of just one of the 
partners.” The myth of the innocent spouse has long since been 
exploded. When spouses quarrel and then “make up” they 
sometimes come closer together. Of course, this is doing it 
the hard way. But the point is that if a husband comes home 
inebriated after having lost his job and takes it out on his 
wife, it doesn’t necessarily mean that the marriage is on the 
rocks. In such cases, marriage counselling may help and the 
lawyer, in such wisdom as he has, may make a referial to a 
social service agency or to a private practitioner. 

On the other hand, divorce may be the best solution re- 
gardless of the so-called “grounds.” A few generations ago 
the test for a ‘‘successful” marriage was its durability. If the 


+ Professor of Law, Yale Law School, and Wife. 

1. Chute, Divorce and the Family Court, 18 Law & Contemp. Prob. 49, 
50-51 (1953). 

2. ACKERMAN, THE PSYCHODYNAMICS OF FAMILY LIFE, ch. 10 (1956). 

3. Bradway, The Myth of the Innocent Spouse, 11 Tul. L. Rev. 377 (1937). 
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spouses were hardy enough to “‘stick it out,”’ it was a success. 
The toll in suffering of the husband, wife, and children was 
not considered. The policy and the mores were clear — main- 
tain the solidarity of the marriage at all costs. 

Almost thirty years ago Lichtenberger in his classic trea- 
tise observed: “From a different point of view it may be 
shown that an increasing divorce rate may not indicate at all 
that infelicity in marriage is also on the increase. Indeed, it 
might be quite otherwise. It may indicate merely a change 
in the marriage mores of the group. It very likely would be 
an assumption contrary to the facts if, because divorces were 
less frequent fifty or a hundred years ago, we should conclude 
that domestic discord was correspondingly less.’’* 

By today’s standards some marriages are not worth sav- 
ing, and should be terminated for the welfare of all con- 
cerned. Marriage, if a mistake, is not irrevocable. Some- 
times a good divorce is better than a bad marriage. Where 
this is indicated, the job of the marriage counsellor and the 
lawyer is one of education for divorce and perhaps future 
marriage.° This may present one of the most difficult prob- 
lems for the counsellor. Shall he discourage divorce and insist 
upon reconciliation procedures, or should he proceed to expe- 
dite the final break-up of the family. It is a hard option but 
professional people who deal with such problems cannot avoid 
them, and the best thing is to help the clients to make the 
decisions on the available evidence and in the light of scientific 
knowledge and experience. The cooperative efforts of lawyer 
and marriage counsellor can help the counsellee in recognizing 
the problems and making decisions with understanding. 

Marriage counsellors come from the fields of psychiatry, 
social work, psychology, education, sociology, and other related 
fields which are concerned with people and ways of helping 
them. Counselling, in general, aims at helping people to de- 
velop understanding and insight into the nature of the prob- 
lems and the causes and factors which produced them. It 
endeavors to give the counsellee new perspectives so that he 
may resolve some of the problems which are hindering his 
achieving a satisfactory way of life. 





4. Divorce, A SOCIOLOGICAL INTERPRETATION 101 (1931). 

5. It has been estimated that 90 per cent of divorced spouses at age thirty 
will remarry and there is evidence that second marriages are happier than first. 
Goode, Marriage Counselling, Va. L. Weekly Dicta Comp., May 18 (1950). 
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Marriage counselling is concerned primarily with the in- 
terpersonal relationship between spouses who are having dif- 
ficulties in maintaining a satisfactory marriage. A marriage 
relationship is something beyond the sum of the personalities 
that make it up. Although individual personality problems 
must, of necessity, be a part of these difficulties, the marriage 
counsellor’s main function is to help with the intra-marital 
situation. Depending on the training of the marriage coun- 
sellor, the method may vary from giving advice, reassurance, 
and encouragement to more psychoanalytically oriented therapy 
in which the counsellees themselves are helped to recognize the 
problems and to try to effect some changes which they them- 
selves desire. In general, it is felt that only a solution which 
comes from the clients’ own thinking and feeling can be of 
any lasting value. 

Counselling should create an atmosphere in which coun- 
sellees are free to talk of themselves and feel accepted as they 
are. Listening is a major part of counselling and the coun- 
sellor becomes a kind of sounding board against which the 
counsellee can “try out” his feelings, look more closely at 
himself, and with the counsellor’s help, become more aware 
of what is causing him to behave and react as he does. In 
other words, it creates an atmosphere in which he can talk 
of himself, meaningfully and realistically. The disturbed mar- 
ital relationship is examined against the background of the 
strengths of each partner, the healthy aspects of the relation- 
ship, and the motivation of the spouses for change.® 

Marriage counselling services may be found in com- 
munity social agencies, the courts, educational facilities, and 
trained individuals engaging in private practice. It is im- 
portant for the lawyer ‘o acquaint himself with these and other 
community services which can be of help in his practice. 

There are different methods used in marriage counselling, 
and the preferences and training of the individual counsellor 
usually determine the method. In some cases couples are seen 
separately by the same or by different counsellors. In others, 
couples are almost always seen together; but there are varia- 
tions of many kinds within these areas. We have found that 
individual interviews in the beginning give one a good picture 
of the complaints of each partner and of the individual per- 





6. American Association of Marriage Counsellors, Marriage Counselling Case- 
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sonalities, that subsequent joint interviews have the advantage 
of setting the stage for airing of marital conflicts, and that 
the presence of the third person frequently allows the couple 
to communicate with each other as they cannot do alone. The 
surprise expressed by one spouse at the expression of the feel- 
ings of the other is frequently most illuminating. “I never 
knew you felt that way” or “why didn’t you tell me?” is often 
heard. 

In a New Haven study of all the divorces granted in 
1958, it appeared that in the cases which were withdrawn by 
the moving spouse, discussion and communication between them 
continued after the decision for divorce and after the com- 
mencement of legal proceedings, in some cases, even though 
there had been a separation. This was rarely true of couples 
which went through to divorce. 

When one of the spouses is so disturbed that the marital 
relationship is severely affected referral for individual psy- 
chotherapy must be considered. It has been said that neurotic 
conflict may destroy or save a marriage.”. The neurotic tend- 
ency of one marital partner often complements that of the 
other; the traits of one partner may reinforce the healthy 
components of the personality of the spouse. But when this 
reinforcement breaks down, the marital relationship probably 
will disintegrate. 

These marriages are successful as long as the neurotic 
complementarity remains. The childlike, dependent wife may 
well find in her husband the parent figure she has been seeking. 
However, when the fulfillment of this need becomes over- 
burdensome to the husband, and he no longer can respond to 
it, his wife may be unable to function adequately in the 
marriage relationship. Though the marital relationship floun- 
ders, the cause lies in the deep-seated neurosis of one of the 
partners and here is where the help is most needed. Hope- 
fully, individual therapy may be sought at this point. 

There may be some truth in the commonly held opinion 
that the presence of children, especially young, tend to dis- 
courage divorce. However, a marriage that remains intact 
solely for the good of the children seldom achieves this goal. 
“Emotional divorce’ of the parents can create a harmful 
environment for the personality development of the child. 
Open quarreling is, of course, harmful, but the coldly pleasant 
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attitude, lacking love between the parents, is quickly felt by 
the children. 

Actually, most divorces occur during the first five years 
of marriage and most couples have one or more children 
within this period. In the current trend for early marriage this 
means that most couples are still young and frequently im- 
mature during the first five years of marital life. Data from 
the Census Bureau for 1959 revealed that the medium age 
of the mother at the birth of the last child is under thirty. 
In other words most wives are grandmothers at forty-seven.® 
With the responsibilities of parenthood for so many young 
couples, along with tensions created by other problems of 
adjustment to married life, it is a plausible argument that 
children may increase rather than decrease the chances for 
marital breakdown. In a recent study of all divorces granted 
in New Haven County, out of a total of 381 cases, 206 or 
54 per cent involved children. One hundred twenty-four cases 
involved two or more. Of 45 cases which were withdrawn, 
70 per cent involved couples with one or more children. It 
also appeared that there was a larger percentage of children 
still of school age among the withdrawal group than among 
the group in which the divorce was granted. But here again, 
we do not know whether the maintenance of these families 
in their legal organization was good for these children. 

The potentialities of psychic harm to children of part- 
time parents are, of course, widely recognized and have been 
thoroughly substantiated by scientific research. Harm to chil- 
dren is bound to occur in the atmosphere of hostility and the 
tenseness which usually precede the legal dissolution of the 
family unit. After the divorce, the child naturally worries 
because a parent is absent. This may be caused by the child’s 
unconscious feelings of responsibility for the divorce and by 
resulting feelings of guilt. The hostile parents may use the 
child as a weapon against each other. Another unfortunate 
consequence may be the tendency of one parent to encourage 
excessive fixation of the children’s affections.® Counsellors 
can help parents recognize children’s reactions to separation 
and divorce — their fears, anxieties, feelings of guilt — and 
to deal with them helpfully. 





8. Cook, Population Bulletin, Vol. XVI, No. 4, June, 1960, reviewing FREED- 
MAN, WHELPTON & CAMPBELL, FAMILY PLANNING, STERILITY AND POPULATION 
GROWTH (1959). 

9. SYMONDS, THE DYNAMICS OF PARENT-CHILD RELATIONSHIPS, 103 (1949). 
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The effects of friction between spouses and of divorce 
on the psychological welfare of children in American society 
is particularly pronounced because of the small, nuclear family 
pattern which prevails here. In many societies, where numerous 
adult relatives as well as their children make up the extended 
family, the loss of one parent through divorce may be not 
particularly serious. The extended family, or clan, goes on 
much as before. The security of the children is not seriously 
threatened by whatever disruptions may take place between 
the biological parents. Such conditions exist among many 
primitive peoples and also among some nations at least as 
civilized as ours.” 

A good example is the joint family of India which the 
writers recently had occasion to study. The common pattern 
was for a man and his wife to live together with their unmar- 
ried sons and daughters and with their married sons and 
wives and children. Thus there would exist three generations 
in considerable numbers under one roof. The authority of 
the joint family is divided between the grandfather and the 
grandmother so long as they are capable of exercising it. The 
senior male member of the household exercises the authority 
which a man would normally exercise in an American home. 
His wife directs the domestic aspects of the household in- 
cluding the work of her daughters and her daughters-in-law. 

This system is one that has existed for centuries in that 
country and has apparently met many needs which are taken 
care of by other devices in Western cultures. The older chil- 
dren help to take care of the younger ones. There is never a 
baby-sitting problem. When the father and mother become 
too old or ill to perform their functions the eldest son and 
his wife take over. The entire family lives as a communal 
group. If one son loses his job he becomes the ward of the 
others. The whole scheme operates as an indigenous social 
security system including old age insurance, unemployment 
insurance, aid to the indigent, and maternal and child welfare. 

In our nuclear family system where the spouses and 
children live to themselves, tensions are quickly recognized. 
The isolation of the family increases the emotionally charged 
inter-family relationships and the children become acutely 
aware of and affected by parental conflict. 





10. Davis, Sociological and Statistical Analysis, 10 Law & Contemp. Prob. 
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Aside from the professional marriage counsellor, in- 
dividual marriage counselling is sometimes undertaken by the 
lawyer and the clergyman. Some of them have had training 
and have acquired specific skills. Those who have not should 
be cautious of attempting therapy. The safest course would 
appear to be to probe into the family difficulties far enough 
to determine whether the case is hopeless, whether reference 
to a clinic or a private counsellor is indicated, or whether the 
situation is so trivial that sympathy and common sense may 
be sufficient to deal with the difficulty. 

So far as the lawyer is concerned, there are some special 
problems peculiar to his profession. As indicated earlier, 
frequently the most effective counselling is done when the 
counsellor sees both parties, sometimes together. As every 
lawyer knows there is always another side to every case. In 
a recent field study conducted by a Yale Law School student, 
attorneys were asked whether, if they accepted as a client a 
person who wanted a divorce, they would wish to talk to the 
other spouse. Of 259 responses, 116 said that they would. 
Indeed a few (9) said they would not take the case unless 
they could talk to the other spouse. 

For a half century the Canon of Ethics of the American 
Bar Association has referred to the “obligation . . . not to 
divulge his [client’s] secrets or confidences.”!* The question 
is raised as to how far an attorney can interview his client’s 
spouse about their marital affairs without divulging confi- 
dence. Where the client knows, understands, and gives his 
consent to this procedure, however, and the other spouse un- 
derstands the capacity in which the attorney conducts the in- 
terview and realizes its purpose, there would appear to be no 
objection. 

Again there is the Canon which prohibits a lawyer from 
representing both parties to a controversy.” Indeed, the 
American Bar Association, the Michigan Committee, and two 
New York committees have held that a lawyer for one spouse 
should not even recommend a lawyer for the other.’® 

This is simply recognition of the implications of the ad- 
versary system under which lawyers live and have their being. 
The principle that a lawyer cannot serve two masters is, as 
a general proposition, accepted by the profession. However, 





11. Canon 6. 
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it should be pointed out that this is sometimes a figure of 
speech. Perhaps he can serve two masters if their interests 
are not antagonistic. In family difficulties the interests of the 
parties are frequently antagonistic, but not always so. If a 
lawyer can avoid an adversary situation, he may be able to 
serve the interests of both parties. The Canon of Ethics also 
provides that ‘whenever the controversy will admit of fair 
judgment, the client should be advised to avoid or end litiga- 
tion.” If a meeting with the other spouse or with both to- 
gether would facilitate “fair judgment” or promote recon- 
ciliation, it would appear not only permissible but altogether 
proper for the lawyer to do so.** Not infrequently the fun- 
damental difficulty rests in the inconsistent expectations of the 
spouses and a misconception of each other’s expectations in 
one or more aspects of the marriage relations. By ascertain- 
ing these conflicting expectations and misunderstandings 
through conferences with both parties a lawyer may be able 
to dissipate much of their hostility and create a favorable 
atmosphere for reconciliation.” 

Many lawyers, judges, and social workers regard the ad- 
versary procedure, as it is traditionally known in the law, as 
inappropriate in divorce, custody, and related family matters. 
It tends to discourage reconciliation and to intensify animosi- 
ties. To be sure, so long as the usual fault grounds for divorce 
are retained, it will not be possible to eliminate all adversary 
situations. However, some of the worst evils are avoided and 
others mitigated by the philosophy and procedure of the 
family courts with their staffs of experts. Moreover, the 
development in recent years of non-fault grounds for divorce, 
such as the “living apart”’ statutes,’* affords some escape from 
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the worst aspects of the adversary system. In any event, if 
the lawyer can establish a reasonable line between his functions 
as counsellor and as lawyer, he may be able to perform in 
both capacities and even if the situation becomes adversary in 
character, he may serve as both counsellor and attorney for 
his client, and make the ordeal less unpleasant than it other- 
wise might become. 

In addition to clinics, social agencies, and family courts 
with a trained staff, other institutional projects are occasionally 
launched to deal with the family in trouble. For example, the 
Los Angeles County Conciliation Court was established a few 
years ago to provide means for the reconciliation of spouses 
where divorce proceedings are pending or are imminent. Use 
of this service is voluntary. Los Angeles County has approxi- 
mately 2,000 new divorce matters in its courts each month. 
The Conciliation Court handles approximately 200 cases each 
month, or 10 per cent of the traffic. Sixty-five per cent of 
these cases involve pending divorce actions of which 33 per 
cent result in effective reconciliation. When no divorce action 
has been initiated reconciliation is effected in 70 per cent of 
the cases. In the four-year period, from 1954 to 1958, the 
records of this Court show that 75 per cent of the parties 
involved were still reconciled one year later. During this 
period over 5,000 children were involved in the reconciled 
families.’” 

In 1947 Oklahoma City had established a record for 
more divorces than any other city of its size in the country. 
The Oklahoma City Family Clinic Plan was established. Re- 
ferrals are made by lawyers, doctors, clergymen, and others. 
At the end of the first year of operation the clinic reported 
the astounding statistic of 90 per cent effectiveness in cases 
referred to it. In 1958 the number of divorces in Oklahoma 
City was the same as in 1947 although the population had 
increased by 85,000."8 Cooperating by sponsorship and sup- 
plying personnel for this project were the Oklahoma County 
Bar Association, the Oklahoma County Medical Association, 
the Oklahoma City Council of Churches, and the Oklahoma 
City Retail Merchants Association. 





tions where incompatibility is a ground for divorce, and three states where 
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We should like to emphasize the thought that marriage 
counselling is not to be measured entirely by the reconcilia- 
tions brought about. Indeed, as suggested earlier, sometimes 
a reconciliation may be worse than a divorce. Salvage of self- 
respect, dignity, and emotional health of the parties involved 
may be far more important than patching up a fragile family 
organization. Our divorce laws are so thoroughly bad that 
unless they are subverted by collusion or perjury, they invite 
recrimination and hostility which can only intensify the travail 
of the ordeal.’® In such cases, the lawyer and counsellor may 
be able to counteract some of the worst consequences of the 
adversary proceeding and reduce the hazard of emotional 
catastrophe. 





19. “Our divorce laws are thoroughly bad . . . they are based on a false 
premise, the premise of punishment. . . . Divorce proceedings are a farce ... 
hypocrisy is the order of the day.” National Probation and Parole Associations 
Journal, Vol. 5, No. 2 (April, 1959), quoting from the Report of the Lawyers 
Committee of the 1948 National Conference on Family Life. 














Appendix 


Illustrative Cases 


The Case of Mr. and Mrs. K.: 


A young couple, 26 and 31, were referred by their minister. Ac- 
cording to both, most of their 8 years of marriage had been happy and 
satisfactory. About six months earlier Mr. K. had noted that his wife 
seemed to be extraordinarily interested in a neighbor, whose wife was her 
close friend. It had started at a party when someone had suggested some 
sort of kissing game, and she had told her husband that this man had really 
“thrilled her.” 

Mr. K. began to feel that his wife was finding excuses to visit the 
other home and remained there longer than necessary. He was aware 
that she would watch for this man from her kitchen window, and 
finally one evening he caught them in an embrace when she was sup- 
posedly baby-sitting for the other couple. At this point he became angry 
and hurt. He accused her of infidelities which she denied; said she was 
incapable of caring for their two children (21/4 and 1). He said that 
he planned to take them to his mother in another state and to sell their 
home. Mrs. K. at this point was so emotionally involved that she was 
willing to give up her children if she could find a way to form a more 
lasting relationship with her “friend.” His wife, however, had no in- 
tentions of giving him up. Mr. K. threatened divorce, though legally 
he had no grounds for it. In desperation they agreed to consult their 
minister who referred them for marriage counselling. Mr. and Mrs. K. 
were seen together throughout most of the period of counselling, but 
there were several separate interviews when indicated. 

Information gathered from these interviews indicated the following: 

Mrs. K. was a high school graduate who had been working 11/, 
years when she met her husband who was doing graduate work at a 
nearby college. Two months after they met he asked her to marry him 
and they were married within the year while he was still a student. They 
both described the early years of marriage as good. They moved several 
times, Mr. K. improving his job each time. Mrs. K. came from a family 
in which the mother dominated the father and two children. She did 
not feel close to either parent and was eager to get out of the home and 
the community. Although Mr. K. had been living away from home for 
some years, he was still close to his family and his first impulse at signs 
of trouble was to go back to them for help. 

The first joint sessions of counselling were dominated by Mr. K.’s 
feelings of depression and disappointment. He felt unloved and neglected 
and wanted to remove the children from the home in his desperate need 
for revenge. There was a good deal of discussion regarding Mrs. K.’s 
feelings for this other man. She felt more akin to him than to her 
husband. He did not have a college degree. He was tall, whereas her 
husband was short. She felt they could talk about things differently 
than she could with her husband. She felt dominated by her husband 
with whom she was the “passive partner.” Her husband retaliated by 
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descriptions of his attempts to talk with her about his work, the children, 
etc., with little or no response from her. So he had quit and stayed quiet. 
When he looked to her for support in crises in his work he got no help. 
After a good deal of such talk Mrs. K. revealed her feeling of inferiority. 
How could she advise her husband when she knew so little? It was 
hard for her even to appear at meetings with other women to whom she 
felt inferior. Gradually it developed that her husband had failed to 
understand or to help her with her problems. He was inclined to be- 
little her opinions instead of building her up. Each was looking for 
something from the other which was not forthcoming. 

It would appear from these counselling sessions that Mr. and Mrs. K. 
were able to talk in the presence of a third and neutral person, as they 
could not talk alone without becoming vituperative and angry. It was 
interesting to discover how unaware each was of the other's feelings. 

For several weeks Mrs. K. quite unrealistically clung to her hopes 
of attention from the other man. He barely gave her a glance — but even 
this gave her hope! She fantasied how it might be if she could just talk 
with him, but Mr. K. had forbidden her to go to their home at any time, 
and especially to talk to him. This, of course, merely served to make 
the unknown more intriguing! Mr. K. gradually through support and 
discussion was able to lessen his rigid controls. By this time the relation- 
ship of the K’s had improved to the point where they could spend an 
evening at home together talking rather than sitting mutely. Mr. K. 
allowed himself to become more interested in his wife, though it took 
him some time before he felt that he was not going to be hurt again. 
Mrs. K. changed from constantly reminding him of the other man to 
not discussing him at all. As Mr. K. became more relaxed and paying 
more attention to her she was able to give up some of her fantasies and 
to face the reality of her situation and to become a more responsible and 
independent person with greater assurance in her own abilities. 

When last heard from about eight months after counselling ended, 
they were getting along very well. 


The Case of Mr. and Mrs. P.: 


Mr, and Mrs. P. were referred by both minister and lawyer. In 
their forties, they had been married nearly twenty years and had one 
daughter in her teens. Her twin sister had died at the age of three in 
a tragic drowning accident. This was one of the causes of difficulties 
between the parents as Mr. P. partly blamed his wife for not watching 
the children more carefully, me she, in turn, had a good deal of guilt 
about it. Instead of bringing them closer together this had set up barriers 
between them. Mr. P., a fairly successful businessman, had met his 
wife through his earlier job, Mrs. P. being a high-powered secretary in 
the firm. At that time they felt they had common interests, enjoyed 
being together and their first years of marriage were good. 

However, Mrs. P. became a constant nagger and a compulsive 
housekeeper with little time to participate in Mr. P.’s interests. He had 
finally tired of this life and had gone to a lawyer to start divorce 
proceedings. It was at this point that Mrs. P. became exceedingly 
anxious and desirous of keeping the marriage together, while Mr. P. 
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was eager for his freedom, and, as it later was revealed, the possibility 
of marriage to a woman with whom he was working. 

Mr. and Mrs. P. were seen for weekly individual interviews over 
a period of two months and it was a very stormy period for both. Mr. P. 
accused his wife of being cold and disinterested in his needs. She was 
dictatorial with him and with their daughter, stern and demanding. She 
had been deserted by her parents in infancy and adopted by a couple 
who brought her up in a strict, rigid way, constantly aware of financial 
stress and the need to conform. Mr. P., on the other hand, came from a 
wealthy, prominent family with the “‘easy-go’” attitude. His mother, 
however, was extremely domineering and controlled her children through 
her money. Mr. P., as well as his brothers, had tried unsuccessfully to 
rebel against this, but never could quite separate himself emotionally or 
physically from his family. It was now his wife’s controllingness against 
which he was rebelling. 

Counselling took the following course: Although she did not actually 
know of the other woman, Mrs. P. was suspicious, and when she dis- 
covered her identity was amazed and hurt that he would replace her with 
such an unattractive woman. But Mrs. P. was determined to hang on to 
this marriage for whatever it offered her and for the sake of the child. 
In spite of her early independence and ability to support herself, she felt 
unable to face life on her own. She did, however, begin to see her 
own behavior and the causes of the breakdown, and tried to behave more 
as Mr. P. wanted. Mr. P., on the other hand, became more adamant in 
his demand for freedom, and seemed only to be marking time until his 
wife was ready to give it to him. He tried to involve the daughter as his 
ally and this was not too hard to do as she too had suffered from her 
mother’s control. It seemed as though the more Mrs. P. tried to please, 
the more he pulled away until relations broke down completely. Mr. P. 
moved from the bedroom, became more seclusive, and finally decided 
to move from the home for a trial separation. This, however, was 
hardly a real trial as his attachment to the house and to the daughter 
brought him back almost every day on some pretext. 

At this point Mrs. P. seemed to be gaining greater confidence and 
became incensed that he was using their home for his own convenience, 
at the same time having his freedom. She was almost ready to go ahead 
with the divorce. Instead of accepting anything that would hold the 
marriage together, she began to demand something more or dissolution. 

With greater freedom Mr. P. was able to see more of his lady 
friend and began to see behavior that displeased him. She, too, did not 
always understand his needs or build him up as the confident and self- 
reliant business man. He tired of her conversation over the dinner table, 
and began to wonder whether this was really what he wanted. A pro- 
gtam was arranged whereby Mr. P. would remain with his wife over the 
summer and then reconsider divorce. At this point Mr. P. began to look 
at himself and to see how his actions had often provoked Mrs. P.’s 
behavior. 

At about this time another circumstance brought Mr. and Mrs. P. 
closer together, and Mrs. P. was able to use it to advantage because of 
her increasing awareness of her own and Mr. P.’s behavior. They had 
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promised their home to a relative for her marriage and Mrs. P. was 
busy refurbishing it. More and more she asked and got Mr. P.’s assistance. 
They began to work together. The recriminations became less angry. 
Mr. P. began to see that Mrs. P.’s controllingness was, in a way, her 
security and that he could help her with this, not by withdrawing, but 
by being more giving. She, in turn, could see that her controlling be- 
havior helped to induce his withdrawal and moodiness and to throw him 
into activities outside the home. 

They gradually came together more and more — and while this is a 
marriage that may never have the spontaneity and deep love that one 
might hope for, it was reinstituted on a much more satisfactory basis 
and when last heard from was going along smoothly. 


The Case of Mr. and Mrs. M.: 

Mr. M., a student in Graduate School, had been married for a year 
and had a two-month-old baby. He sought legal services to obtain a 
divorce after having been arrested for committing an assault and battery 
on his mother-in-law. Mr. M. had left his wife and baby, obtaining a 
room elsewhere, contending that his mother-in-law had been interfering, 
was bossy and overpowering in spite of his repeated protests that he 
could not live under such conditions. Driven to extreme anger, he had 
finally committed the offense that had ended in his arrest. 

His lawyer, unfortunately, started legal action at once, failing to 
look into the total family situation, in spite of the fact that Mr. M. did 
not actually have grounds for divorce. However, after talking with his 
lawyer — and perhaps because he found someone who accepted his in- 
jured ego — Mr. M. cooled off considerably and became less adamant in 
his demands. 

Mr. and Mrs. M. had married very young and she had become preg- 
nant almost immediately. Mrs. M. was undoubedly quite overwhelmed 
by this responsibility and because of her immaturity turned to her mother 
for help and support. The mother tried to take over the entire house- 
hold — baby, daughter, and son-in-law. This was an insult to Mr. M.’s 
pride and fatherhood. No matter what he wanted to do or say, his 
mother-in-law knew better and he as well as his wife were thrown back 
into a state of dependence and childhood which he, at least, was trying 
to escape. His wife, a young and confused mother, unable to cope with 
the situation found it easier to give in to her mother in preference to 
her husband. She wanted to keep both husband and mother, but she 
didn’t know how to do it. Mr. M. insisted that he still loved his wife 
and baby but could not tolerate the situation. 

When Mr. M. showed signs of recognizing his own erratic behavior, 
his lawyer sensed that there was a good possibility of reconciliation if 
both Mr. M. and his wife could assume the responsibility for their own 
home. Therefore referral to the Family Service Agency for marriage 
counselling was effected. Mr. M. made several visits to the social worker 
who gradually helped him to see that his behavior was quite immature; 
that he was asserting himself as a child rather than as a mature man and 
husband; that his wife needed support and help to assume her maternal 
responsibilities. Later Mrs. M. also went for help to enable her to rely 



























































1961] MARRIAGE COUNSELLING 87 
less on her mother and to take over the care of her baby herself. What 
Mrs. M. needed and found in these casework services was someone who 
could help her do these things herself rather than let someone else take 
over for her. 

Within a relatively short time Mr. and Mrs. M. came back to- 
gether and Mrs. M.’s mother withdrew from the home to return only 
when asked to do so. How unfortunate it would have been had Mr. M.’s 
lawyer continued the divorce proceedings! This case suggests that the 
presenting problem (in this case the mother-in-law) is frequently not 
the real problem. Mr. and Mrs. M. needed help to assume the respon- 
sibilities of their marriage together rather than to break up what has 
turned out to be a good marriage. Lawyers are often sought out first in 
; marriage problems but they have a responsibility to investigate the marital 
situation as to the possibilities of utilizing community resources to bring 
about a reconciliation. 


The Case of Mr. and Mrs. L.: 


Mr. and Mrs. L, had been having a good deal of discord during 
their twenty-seven years of marriage. This was always accentuated dur- 
ing periods when Mr. L. drank excessively and became abusive both 
physically and mentally. Their 16-year-old daughter had consequently 
lived through many painful episodes when her parents quarreled in loud 
and abusive terms. Although Mrs. L. described their early years of 
matriage as satisfactory it is a question whether this was ever a good 
marriage. 

About ten years ago Mr. L. was forced to give up his profession 
as a writer and turned to the more lucrative field of business. This un- 
doubtedly indicated some defeat to him in his inability to support his 
family in the field in which he had some real interest and talent. He 
has met with moderate success in his new endeavors and has supplemented 
his earnings by stock market manipulations, mainly using his wife’s small 
inheritance. 

Mrs. L. has always been a dependent person who used her capabili- 
ties in her home and in community activities leaving all the financial 
arrangements and responsibilities to her husband. 

Although dissatisfied with her husband’s attitudes toward her it 
was only when she discovered his long-time infidelities that she made 
some effort to assert herself, confronted him with her findings, and 
then, after a bitter quarrel, attempted suicide by slashing her wrists. 
Although she was not immediately hospitalized, she entered psychiatric 
treatment, and, later, on the order of her doctor, was committed to the 
State Hospital for the Mentally Ill. Shortly after this commitment Mrs. L. 
requested her lawyer to investigate her financial situation and the guard- 
ianship of her daughter. It was discovered at this time that Mr. L. had 
acquired title to their home in his name, although a large part of the 
purchase money came from his wife. In his visits to her at the hospital 
rr constantly reminded her of her mental state and threatened her with 

ivorce. 

In order to meet these problems her attorney initiated a court action 
against Mr. L. which was possible notwithstanding her commitment to 
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a mental hospital. This action, attaching the property, impressing a 
trust upon the home, and a further demand for an accounting of Mrs. L.'s 
estate, made it impossible for him to sell the property without a release 
from his wife. Another action was brought to remove Mr. L. as natural 
guardian of the daughter. The girl had removed herself from, and re- 
fused to return to the parental home during this period. It was requested 
that the court appoint a benevolent clergyman in the community who 
had volunteered to assume this responsibility. 

At this point Mr. L., through his attorney, requested a conference 
to adjust all family matters stating, however, that he would not agree to 
any settlement which did not include a divorce. Although Mrs. L. had 
been unhappy and had considered divorce for several years, the reality 
of an actual divorce was hard for her to accept. Her dependency needs 
became all too evident in spite of the fact that she received no emotional 
and little financial support from her husband. Gradually with her 
attorney’s assurance that the home would be conveyed to her and a satis- 
factory accounting would be made for all the money and securities which 
had been purchased with her funds, she decided this was the best solu- 
tion for her. 

Mr. L. while still wanting the divorce, complained that he would 
be stripped of everything he had. Bitter feelings were expressed by 
both parties; the divorce proceedings, however, were instituted. During 
the following weeks Mr. L. was prohibited from visiting his wife which 
helped greatly in improving her mental condition and it was not long 
before she was permitted to leave the hospital to visit friends. 

It was during one of these visits that Mr. L. called his wife to 
suggest a dinner engagement. Against the advice of her attorney, Mrs. L. 
not only dined with her husband but returned to their home for the night. 
This in effect was a condonation and of course a complete bar to the 
divorce. Although Mrs. L. had verbalized her interest and desire for 
divorce her actions would indicate that she was emotionally not yet ready 
for such a step. 

During this period the daughter was living away from her parents, 
refusing to return until the situation had stabilized itself. Although she 
has now returned and the reconciliation of this couple has been in effect 
for several months’ this is hardly a satisfactory marriage and both her 
doctor and lawyer predict that before 1961 has passed into history Mrs. L. 
will have made another suicide attempt, or will be back in a mental 
hospital, or perhaps both. 

This is a marital situation which might have been helped through 
counselling years before the actual break took place. Probably this marital 
relationship had always been a neurotic one in which both spouses could 
function after a fashion. With Mr. L.’s loss of job and status, his needs 
changed and his wife’s needs, in turn, were not met. In their search to 
fulfill these neurotic needs elsewhere the marriage came to the point of 
break-up and is still floundering with little hope of ever becoming a 
stable situation. 














Ancient Laws on Adultery - A Synopsis 


By 
DaNnIEL E. Murrayt 


The history of man indicates that as soon as he created 
the relationship of marriage, ‘‘adultery was not far behind.” 
It is believed that a study of the ancient laws will show that 
although we now treat the adulteress and the adulterer more 
humanely,? our underlying feelings correlate with those of 
ancient man. The so-called ‘unwritten law,”? which justifies 
(in the eyes of the laymen) a man killing the seducer of his 
wife, was contained in the written codes of many ancient coun- 
tries. Our modern dual standard of treatment (at least in the 
social sense) of the adulterer and the adulteress is of ancient 
legal origin. The man paid a fine and the woman was burned 
alive. 

The reasons behind the prohibition of adultery are as 
numerous and ancient as the races of man. Some races treated 
the act of adultery as sinful, a violation of the moral sense of 
the community.® Others treated it as the possible source of the 
bastardization of a family life line and a destruction of the 
unity of a family.* Others treat it as a violation of the man’s 
right of property in the body of his wife.® Probably the tacit 
underlying reason in all legal systems was that adultery was a 
blow to a man’s pride; another was considered superior in 
Pamour. 

In ancient times, there was no sharp line of demarcation 
between tort and criminal punishment for adultery. Such a 
concept must wait for a later day. A reading of the various 





+ Assistant Professor of Law, University of Miami. 

1. E.g. Fla. Stat. Sec. 789.01 (1941). “Whoever lives in an open state of 
adultery shall be punished by imprisonment in the state prison not exceeding two 
years, or in the county jail not exceeding one year, or by fine not exceeding five 
hundred dollars. Where either of the parties living in an open state of adultery 
is married, both parties so living shall be deemed to be guilty of the offense pro- 
vided for in this section.” 

2. Texas views that ‘Homicide is justifiable when committed by the husband 
upon one taken in the act of adultery with the wife, provided the killing take 
place before the parties to the act have separated.” Vernon’s Penal Code Art. 
1220 (1925). 

3. This concept of sin was particularly evident in the laws of Hammurabi, 
the Hebraic law, the Hindu law, and the later laws influenced by the Church. 

4. Traces of this concept can be found in the Germanic laws and those of 
England, infra. 

5. This notion was current in the Germanic laws. See Huebner, History of 
Germanic Private Law. 617-618 (1918). 
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codes will indicate that punishment for adultery (as well as 
other wrongs) was left, to a great degree, to the self-help of 
the injured party. Various monetary penalties were at times 
imposed as a substitute for the violence of seif-help. With the 
exception of the middle-eastern peoples, regularized tribunals 
for the punishment of “crimes” are a creature of relatively 
“modern Times.” 

Many of these.ancient codes are difficult to interpret in 
their use of the word adultery. Some meant adultery in our 
more modern sense; others used the term to embrace inter- 
course between two un-married persons (fornication) as well 
as intercourse between a married person and a person other 
than his or her spouse. 

Most ancient kingdoms had laws forbidding adultery and 
providing for its punishment even though different requisites 
and quantums of punishment were prescribed. Few Nations 
ever achieved the tranquil status of the City state of Sparta. 
In the words of Plutarch :® 


For this object, excluding all licentious disorders, he (Lycurgus) 
made it, nevertheless, honorable for men to give the use of 
their wives to those whom they should think fit, that so they 
might have children by him; ridiculing those in whose opinion 
such favors are so unfit for participation as to fight and shed 
blood and go to war about it. . . . These regulations, founded 
on natural and social grounds, were certainly so far from that 
scandalous liberty which was afterwards charged upon their 
women, that they knew not what adultery meant. It is told, for 
instance, of Geradas, a very ancient Spartan, that, being asked by 
a stranger what punishment their law had appointed for adulter- 
ers, he answered, “There are no adulterers in our country. but,” 
replied the stranger, “suppose there were?” “Then,” answered 
he, ‘the offender would have to give the plaintiff a bull with 
a neck so long as that he might drink from the top of Tayetus 
to the Eurotas river below it.” The man, surprised at this, said, 
“Why, ‘tis impossible to find such a bull.” Geradas smilingly 
replied, “’Tis as possible as to find an adulterer in Sparta.” 


In order to present a chronological and geographical ex- 
position of this perplexing ever-present sociological-legal phe- 
nomenon, this article will be divided into portions analyzing 
and describing the laws of each country or tribe within various 
geographical areas. 





( 4 Plutarch’s Lives, section 5. Translation taken from Dryden, Plutarch 61-62 
1932). 
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The Middle East 


Accadian Laws 


The Accadians were supposedly the earliest inhabitants 
of Babylonia. The date of their laws is unknown, but already 
the dual standard of punishment for unfaithfulness (adultery) 
had been created: 


A decision: A woman is unfaithful to her husband and says to 
him: Thou are not my husband; into the river they throw her. 


A decision: A husband says to his wife: Thou are not my wife; 
half a maneh of silver he weighs out (in payment).? 


Today we would say that the adulteress wife was punished 
by criminal sanction; while the husband was forced to pay 
damages — a tort or breach of contract concept. 


Hammurabic Code 


The Code of Hammurabi, governing the tribes in Baby- 
lonia, dates from about 2250 B.C. It is the oldest known 
code of laws. This Code evidenced a complete change of con- 
cept from that of the Accadian laws; both the adulterer and 
the adulteress were to be punished equally unless the cuckold 
(or the king) elected otherwise: 


If the wife of a man has been caught in lying with another male, 
one shall bind them and throw them into the waters. If the 
owner of the wife would save his wife or the king would save 
his servant (he may).® 


The Code further provided that, “If the wife of a man her 
husband has accused her, and she has not been caught in lying 
with another male, she shall swear by God and shall return 
to her house.’ Surprisingly, the Code even provided for ex- 
tenuating circumstances in mitigation of a charge of adultery. 
If the husband was taken captive in war “and in his house 
there was no maintenance,” or left his native place and fled 





( i Kocourek and Wigmore, Sources of Ancient and Primitive Law. 386 
1915). 

8. Johns, The Oldest Code of Laws in the World (Introduction) (1911); 
Harper, The Code of Hammurabi King of Babylon XI (1904); Kocourek and 
Wigmore, Sources of Ancient and Primitive Law 387 (1915); Smith, The Origin 
and History of Hebrew Law. 16 (1931). 

9. Section 129. This translation was taken from Johns, Id. at 24. Compare 
translations given in Harper, Id. at 45, Kocourek, Id. at 412, and Smith, Id. at 199. 

10. Section 131. This translation was taken from Johns, Id. at 25. Compare 
— given by Harper, Id. at 45, and Kocourek, Id. at 413, and Smith, 

. at 199. 











92 JOURNAL OF FAMILY LAW [Vol. 1 


away," no charge of adultery could be found. However, in 
a backhanded “Enoch Arden’ fashion, the law provided that 
if the husband were taken captive in war and there be no sus- 
tenance in his house and the wife married another and bore 
him children, the first husband upon his return was entitled to 
his wife and the second husband was entitled to the children.” 
Has modern man devised a more equitable common-sense 
solution? 


Assyrian Code 


The Assyrian Code evidenced a more advanced degree of 
culture and civilization than did the early Hebraic laws. In 
the main, the early Hebraic laws were content with one broad 
general prohibition of certain offenses, while the Assyrian 
Code went into great detail about the different factual pat- 
terns which might be encompassed within the orbit of a pro- 
scribed activity. In addition, the Assyrian Code devoted little, 
if any, attention to the religious aspect of life. 

If an Assyrian “bring his hand against the wife of a man, 
treating her like a little child, . . . (one) of his fingers they 
shall cut off.” If he kissed her, his lower lip was to be cut off 
with an ax.’® If rape were committed upon a married woman, 
he was to be prosecuted by the elders and put to death. The 
woman was not to be punished.** However, if the married 
woman voluntarily committed adultery with a man (who knew 
that she was married) in the man’s house, they were both put 
to death.” 

If the husband caught his wife in flagrante delicto, the 
Code seemed to give the husband an alternative. If the 
adulterous couple were brought before the king or before the 
judges and convicted, they were both put to death. However, 
the husband could kill his wife, but ‘the shall also put the man 
to death.” “If he cut off the nose of his wife, he shall turn 
the man into a eunuch; and they shall disfigure the whole of 





11. Sections 134 and 136. Translations taken from Johns, supra note 8, 
at 26. Compare translations given by Harper, supra note 8, at 47, Kocourek, 
supra note 8, at 414, and Smith, supra note 8, at 200. 

12. Section 135. See Johns, supra note 8, at.26, Harper, supra note 8, at 47, 
Kocourek, supra note 8, at 414, and Smith, supra note 8, at 200. 

13. Article 9. Translation taken from Smith, The Origin and History of 
Hebrew Law 224 (1931). 

14. Article 12, Smith Id. at 225. 
15. Article 13, Smith, swpra note 13, at 225. 
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his face. But if he spare (acquit) his wife, he shall also acquit 
the man.’’® 

It is surprising to note that the Assyrians had the germi- 
nal idea of the present day “Mann Act.” If a man took a 
married woman on a journey and he swore that he did not 
know that she was married, he was to pay damages of “two 
talents of lead’”’ to the woman’s husband. If he knew that she 
was married, he had to swear, ‘‘Verily, I did not abuse her.” 
If she swore, ‘‘He had intercourse with me” the man “shall 
go to the river, without bonds.” If he return from the river, 
according as the woman’s husband does to his wife they shall 
do to that one.’’® 

The “‘eye for an eye” concept of these Assyrian laws was 
fully demonstrated in the case where a married man raped ( ?) 
a virgin and made her pregnant. The wife of the married man 
was to be taken by the father of the virgin “and give her to 
be raped, he shall not return her to her husband, he shall take 
her. The father shall give his ravished daughter to the one 
who raped her as a wife.”*® However, where the virgin gave 
herself to a married man, the wife of the seducer was not 
harmed.”® 

It is to be wondered how many cases of adultery were 
actually punished under these laws because the penalty for a 
false accusation of adultery was fantastically severe. If there 
was no evidence of adultery the accuser was placed in bonds 
and cast into the river." If a man “in secret or in a quarrel” 
told a man that his wife was guilty of adultery and offered to 
prove it, but failed to do so, “on that man they shall inflict 
forty blows, a month of days he shall perform the king’s 
work, they shall mutilate him, and one talent of lead he shall 


9992 
pay. 





16. Article 16, Smith, supra note 13, at 225-226. 

17. It would appear that this phrase ‘‘go to the river’ was an ordeal to test 
the truth of a person’s defense. The river has settled (fulfilled) everything in 
connection with her (case). Article 24, Smith, supra note 13, at 227-228. See 
also the ordeal by water used in ancient England, II Aethelstan 23. Attenborough, 
The Laws of the Earliest English Kings 139 (1922). 

18. Article 22. Smith, supra note 13, at 227. 

19. Article 54. Smith, supra note 13, at 236. 

20. Article 55. Smith, supra note 13, at 236. 

21. Article 17. Smith, supra note 13, at 226. 

22. Article 18. Smith, supra note 13, at 226. 
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Hebrew Laws 


The Hebraic laws demonstrate a startling similarity to 
the Hammurabic Code. As it is stated in Leviticus™ “And the 
man that committeth adultery with another man’s wife, even 
he that committeth adultery with his neighbor’s wife, the 
adulterer and the adulteress shall surely be put to death.”” The 
Old Testament records that an adulteress was put to death 
by burning.2* However, it has been asserted that death was 
by strangulation rather than burning or stoning.” 

It has also been asserted that, “Only sexual connection 
of a married woman with a man other than her husband con- 
stituted the offense of adultery. Mere infidelity by a husband 
never was, nor now is, the capital offense of adultery.” How- 
ever, if it were committed by means of an incestuous union, 
the punishment was death.”” The “ordeal of the waters” of 
the Hammurabic Code was originally paralleled in the Hebraic 
laws. A wife suspected of adultery was taken to the sanctuary 
and forced to drink a potion, the priest “pronouncing a fear- 
ful curse that if she be guilty, this water that causeth the 
curse . . . shall make thy body to swell and thy thigh to fall 
away.’ This ordeal was subsequently abandoned.” Of 
course the powers of the Hebrew to inflict the death penalty 
was abrogated with the fall of Jerusalem in the year 40 
A.D.*° 


The Far East 


The Hindustanii laws of Manu were promulgated at 
least two hundred years,*! if not a thousand years before the 
birth of Christ.*? If the Hammurabic Code had faint savor- 
ings of a moralistic flavor, the laws of Manu were a full 





23. Leviticus 20:10. 

24. Genesis 38, 24. 

25. Mendelsohn, The Criminal Jurisprudence of the Ancient Jews 51-52, 
note 97 (1891). 

26. Horowitz, The Spirit of Jewish Law 204 (1953). But see DEUT. 22:22 
and Smith, The Origin and History of Hebrew Law 30 (1931). If the woman is 
married, both parties are condemned to death. See also Article 16 of the Assyrian 
Code; Smith, at 226. 

27. Id. at 203-204. 

28. — note 26 supra, at 3; and Smith, note 13 supra, 121-122. 

29. Ibid. 

30. Mendelsohn, supra note 25, at 98, note 224. 

31. Kocourek and Wigmore, Sources of Ancient and Primitive Law 469, note 
1 (1915). Compare views of Hopkins, The Ordinances of Manu VII-XIVII (1891). 
32. Kocourek and Wigmore, Id. at 387. Compare Hopkins, [did. 
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display of morality interwoven with law, for ‘“‘an adulterous 
wife” throws her guilt “on her (negligent) husband . . .” 
“For by (adultery) is caused a mixture of the casts (varna) 
among men; thence (floows) sin, which cuts up even the 
roots and causes the destruction of everything.” It seems 
inevitable that as soon as man tries to equate morals with law, 
inconsistencies and ambiguities arise. One section provided 
that, ‘‘Men who commit adultery with the wives of others, 
the king shall cause to be marked by punishments which cause 
terror, and afterwards banish.”** However, a subsequent law 
provided that, “A man formerly accused of (such) offenses, 
who secretly converses with another man’s wife, shall pay the 
first (or lowest) amercement.* If the word “converse” was 
meant to mean “intercourse” (in the sense of the Anglo- 
American criminal conversation), then it would appear that 
the adulterer was not punished, but fined. The next law makes 
the interpretation more perplexing, “But a man, not before 
accused, who (thus) speaks with (a woman) for some (rea- 
sonable) cause, shall not incur any guilt, since in him there 
is no transgression’’*® (emphasis added). Here the word 
“speak” is used, rather than “conversation,” hence the word 
“conversation” seems to have a sexual connotation. These 
two laws can be seemingly reconciled by interpreting the word 
“conversation” in the former law as meaning a “conversa- 
tion in secret’’*’ and in the latter law as an “open public con- 
versation.’”*8 If this be done, the meaning seems clear. Castra- 
tion was provided for in certain cases when members of dif- 
ferent castes were involved.*® 

Two laws are typical of the fearful punishments meted 
out: 

If a woman made insolent by (the rank of) her family, or by 

(her own) parts (beauty, wealth, efc.,) should prove false to 


her husband, the king should have her devoured by dogs in some 
much-frequented place. 





33. Sections 317 and 353. Kocourek and Wigmore, supra note 31, at 493 and 
496. Compare Hopkins, supra note 31, at 228-229 and 234. 

34. Section 352. Kocourek and Wigmore, supra note 31, at 496. Compare 
Hopkins, supra note 31, at 234. 

35. Section 354. Kocourek and Wigmore, supra note 31, at 496. Compare 
translation in Hopkins, supra note 31, at 234. 

36. Section 355. Kocourek and Wigmore, supra note 31, at 496. Compare 
translation in Hopkins, supra note 31, at 234. 

37. See Hopkins, supra note 31, at 234, in his translation of Section 354. 

38. See Hopkins, supra note 31, at 234, note 8. 
39. Section 374. Hopkins, supra note 31, at 237. 
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He should cause the evil man to be burned on a glowing hot 
iron couch, and they shall place pieces of wood about it till the 
evil-doer is consumed.*® 
It seems tragic that so many laws which have been based 
upon morals should indulge in such fiendish punishments; 
punishments which were “improved upon” and perpetuated 
through the medieval period in Europe.* 


Greek Law 


It is very difficult to say, with any degree of certainty, 
what were the Greek laws of adultery in ancient times.*? It 
would appear that, in general, the Greek law like all primitive 
societies placed punishment for adultery in the hands of the 
injured person or his kin — again tort concepts were used 
rather than criminal.** The adulterer apprehended in flag- 
rante delicto could be killed with impunity.** Whether the 
ancient Cretan laws provided for a public action to punish 
adultery is a matter of some dispute.*® 


Roman Law 


According to the account of Plutarch, not long after 
Romulus and Remus founded the city of Rome certain laws 
were formulated, “one of which is somewhat severe which 
suffers not a wife to leave her husband, but grants a husband 
power to turn off his wife, . . . for adultery; but if the hus- 
band upon another occasion put her away . . . one moiety of 
his estate (was) to be given to the wife, the other to fall to 
the goddess Ceres; and whoever cast off his wife, to make 
an atonement by sacrifice to the gods of the dead.’’*® 

This “‘law”’ established a dual standard. The wife could 
not complain about her husband’s adultery, but he could cast 
her off for hers. This is not punishment in the criminal law 
sense of the term, but a unilateral self-help measure by the 
husband. By the later development of the law under the Re- 
public, the punishment of adultery became more severe. If 
the husband caught his wife in flagrante delicto, he could 
slay her without trial and with impunity. If the wife discovered 
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42. See Plutarch’s Lives, note 6 supra and the Odyssey 1, 374. 

43. — The Growth of Criminal Law in Ancient Greece 71 (1927). 
44. Ibid. 

45. Id., at 109-110, note 12. 

46. Plutarch’s Lives, Capt. III Sec. 2. 


















































ANCIENT ADULTERY LAWS 97 





1961] 





her husband in a like compromising position, she could not 
raise her hand against him.*? In addition to the husband’s 
right to kill his wife, he could also kill her accomplice. 


England, Ireland, Scotland and Wales 


Caesar reported in his Commentaries that among the 
Britons: 

Ten and even twelve have wives common to them, and par- 

ticularly brothers among brothers, and parents among their 

children; but if there be any issue by these wives, they are 

reputed to be the children of those by whom respectively each 

was first spoused when a virgin.*® 
Caesar made no mention of any rules prohibiting adultery. If 
the above statement be taken literally, there would need be 
no rules because there was no incentive to commit adultery. 
Communal access would seem to eliminate any philandering. 
What changes occurred in the marital customs of the ancient 
Britons between the time the Romans left England and the 
reign of Aethelbert remains veiled in mystery. However, the 
laws of Aethelbert impliedly indicate that vast changes had 
occurred. King Aethelbert I was the reigning monarch in Kent 
when Saint Augustine arrived in the year 597. He issued a 
series of laws sometime between 597 and his death in 616 or 
617. They are the earliest known documents written in the 
English language. His laws regulating sexual offenses (as 
well as other offenses of homicide, maiming, etc.) were ob- 
viously designed to be a substitute for the blood-feud or self- 
help measures found in all the early Germanic customs. A 
series of laws provided for various graduated payments for a 
man who lies with a “maiden belonging to the king,” a “grind- 
ing slave,” a “‘nobleman’s serving maid,” a ‘“‘commoner’s serv- 
ing maid,” and the “woman of a servant.” Finally, he 
provided: 


If (one) freeman lies with the wife of (another) freeman, he 
shall pay (the husband) his (or her) wergeld, and procure a 
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second wife with his own money, and bring her to the other 
man’s home.5+ 


This concept of procuring a new wife for the cuckold would 
seem to be explained by the theory that the husband’s prop- 
erty was damaged or bismirched by the adultery and the sub- 
stitute wife was some kind of primitive restitution or restora- 
tion to the status quo ante. Men living in “illicit unions’”® 
were enjoined to repent of their sins upon pain of being ex- 
cluded from the communion of the Church. ‘Foreigners, if 
they will not regularize their unions, shall depart from the 
land with their possessions and with their sins.’’®® 

The legendary Alfred the Great reigned between 871 
and (about) 900. His laws, allegedly enacted between the 
years 892-893, acknowledged his indebtedness to the laws of 
Ine and of Aethelbert of Kent.®* Alfred’s laws concerning 
adultery were a curious blending of tort and “crime.” 

The “tort” law provided: 

If anyone lies with the wifa of a man whose wergeld is 1200 

shillings; he shall pay 120 shillings compensation to the hus- 

band; to a husband whose wergeld is 600 shillings, he shall 

pay 100 shillings compensation; to a commoner he shall pay 40 

shillings compensation.®® 

This seems similar to the modern damages theory that a 
person’s loss is to be measured by his status in society. The 
next law seemed to be regression to the early Germanic idea 
of self-help: 

A man may fight, without becoming liable to vendetta, if he 

finds another (man) with his wedded wife, within closed doors 

or under the same blanket; or (if he finds another man) with 

his legitimate daughter (or sister); or with his mother, if she 

has been given in lawful wedlock to his father.®° 
The only logical import which can be gained from this law is 
that if the husband (or father or son as the case may be) 
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found his wife (daughter or mother) in the act of committing 
adultery, he had the right to slay (fight) the adulterer with- 
out being subject to the adulterer’s relatives wreaking ven- 
geance upon him. This emphasis upon finding the wife “‘with- 
in closed doors or under the same blanket” seems to have a 
relationship with the Code of Hammurabi, the Mosaic law, 
and the Roman law, all of which stressed the concept of dis- 
covery of the woman in the act of adultery by the husband. 
This seems to be an ancient illustration of the so-called “‘un- 
written law.” 

No known additional laws concerning adultery occur un- 
til the Norman Conquest. In the Ten Articles of William I, 
William the Conqueror forbad capital punishment for any 
offense. In lieu of death he ordered that an offender’s “eyes 
shall be put out and he shall suffer castration.”®! This ques- 
tionable ‘‘reform” of the law was modified in his Willelmi 
Articuli Retractati wherein he continued his injunction against 
slaying or hanging, but he continued that the offender’s ‘‘eyes 
shall be put out and his feet or his hands cut off, or he shall 
suffer castration, so that the trunk remains alive as a sign of 
his treachery and wickedness; for the penalty inflicted on male- 
factors should be in proportion to the crime committed.’ 

This omnibus punishment system was further imple- 
mented by the so-called Laws of William I which provided 
that if a man assaulted the wife of another he would forfeit 
his wergeld to his lord, and if he assaulted a woman (appar- 
ently married or unmarried) he was to “suffer castration as 
a penalty.’ These latter laws evidence the notion that the 
assaulter of a married woman was to lose both property and 
be physically punished. However, instead of recompense 
being made to the victim, the wergeld was taken by the Lord.* 
Finally, these so-called laws had one provision with a startling 


similarity to the laws of the Romans in effect before and after 
the lex Julia De Adulteriis :® 
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If a father finds his daughter in adultery in his own or in his 

son-in-law’s house, he shall have full permission to slay the 

adulterer(s). 

Similarly, if a son finds his mother in adultery during his father’s 

lifetime, he shall have permission to slay the adulterer(s) .® 
Whether the similarity of these laws shows a common source 
(imitation) or whether it shows an indigenous development, 
or a combination of both, is impossible to state.“ Note that 
this rule was an apparent exception to the laws forbidding the 
infliction of death. Why should this exception be made? The 
laws forbidding execution were apparently directed to the state; 
while death to the adulterers was permitted by the individual 
— another regression to barbarism. Perhaps this exception 
was a bowing to the inevitable. Aggrieved husbands were go- 
ing to kill the parties no matter what the law prohibited.® 


Irish, Scottish and Welsh Laws 


Little is known about the very early celtic laws relating 
to adultery which were in effect in Ireland and Scotland. It 
would appear that every adulteress was subject to fine “who 
goes in the place of a first wife; she shall pay the honor price 
of the first wife.”°® Whether she was physically punished and 
whether the adulterer or a guilty husband were punished in 
any way is uncertain. 

The Welsh law in the middle ages treated adultery as a 
tort rather than a crime. The paramour and the adulteress 
were considered to have insulted the husband. Both of them 
were liable for the saraad value or honor-price (compen- 
sation for the insult). Surprisingly enough, if a husband com- 
mitted adultery, the wife was entitled to a special compensa- 
tion or gowyn for the insult to her.” 


Germanic Laws 


Little is known about the laws of the Germanic peoples 
prior to the Liber Constitutionum Sive Lex Gundobada (The 
Bergundian Code), the Lex Tomana Visigothorum or Bre- 
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viarium Alarici (The Visigothic Code), and the Lex Salica 
(The Salic Law), all of which dated from the fifth, sixth, 
and seventh centuries. 

Caesar reported that “Husbands have power of life and 
death over their wives as well as over their children.’ Taci- 
tus’ Germania recounted the punishment of an adulterous 
wife :78 

Populous as the country is, adultery is rarely heard of: when 
detected, the punishment is instant, and inflicted by the hus- 
band. He cuts off the hair of the guilty wife, and having 
assembled her relations, expels her naked from his house, 
pursuing her with stripes through the village. To public loss 
of honor no favor is shown. She may possess beauty, youth, 
and riches; but a husband she can never obtain. . . . By the 
practice of some states, female virtue is advanced to still higher 
perfection: with them none but virgins marry. When the bride 
has fixed her choice, her hopes of matrimony are closed for life. 
With one husband, as with one life, one mind, one body, every 
woman is satisfied; in him her happiness is centered; her de- 
sires extend no further; and the principle is not only an affection 
for her husband’s person, but a reverence for the married state. 

This blissful state could not survive. The Barbarians had 
come in contact with Rome. The various leges barbarorum for 
the Germanic peoples indicated that sexual offenses had be- 
come a problem. The Liber Constitutionum Sive Lex Gun- 
dobada was the first written code of laws governing the Bur- 
gundians. Prior to its enactment, the Burgundians, like most 
of the Germanic peoples, had been governed by the im- 
memorial customs of the people (mos).** When the Burgun- 
dians came in contact with Rome, the Roman law made an 
impact upon this customary law with the result that the Bur- 
gundian Code “represented the writing down of the ancient 
Germanic customs as they had been influenced by Roman law, 
and this influence is reflected in the fact that all the barbarian 
codes (except some of the Anglo-Saxon codes) were written 
in Latin rather than in the native Germanic tongues.” The 
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Burgundian Code was written in a series of parts during the 
period 483 to 532.%° As is to be expected, the “dual standard” 
of treatment for adultery and divorce was in its “golden age” 
under this code. If any woman left her husband, she was to 
be smothered in mire.’’”” However, if the husband desired to 
leave his wife without cause, “let him give her another pay- 
ment such as he gave for her marriage price, and let the 
amount of the fine be twelve solidi.”* Providing the husband 
could prove his wife guilty of adultery, he had the privilege 
“to put her away: and let the judge pronounce the sentence of 
the law against her, just as should be done with criminals.”’® 
This code also mingles the concepts of adultery and fornica- 
tion. If a girl before her betrothal voluntarily had intercourse 
with a man, this ‘“‘adultery’” was punished by imposition of a 
fine on the man who was to “suffer no defamation of character 
upon payment of fifteen solidi.’”*® A widow who had been 
overcome by her carnal desires was neither allowed to demand 
marriage nor “reward.’*! If a betrothed woman had re- 
ceived the greater part of the wedding price which her be- 
trothed had “paid” and then had intercourse with another be- 
fore marriage, she (apparently) was to be penalized by “‘the 
pouring forth of her own blood.”® If the man knew of her 
betrothal, he was to ‘‘sustain the loss of his property, but also 
may be punished by the loss of his life.”** This law seemed 
to place great stress on the notion that the husband-to-be had 
been cheated of his bargain: a continuation of the idea that 
the man “purchased” his wife.** 

This code also countenanced the concept of self-help by 
the cuckold. If they were discovered (seemingly in the act 
of adultery) “let the man and woman be killed.’’® It appears 
that the injured party (the husband) had to kill both the 
adulterers. If he killed only one, “‘let him pay the wergeld of 
that one according to that customary wergeld which has been 
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established in the earlier laws.’”*®* This law may be a barbarized 
version of the Roman rule which required the father to exert 
his best efforts to kill his daughter if he had killed the man 
she was committing adultery with.87 To summarize, if a man 
committed “‘adultery” with a betrothed woman he was liable 
to the death penalty. If he were caught in the act of adultery, 
the husband could kill him. What of the case where the 
adulterer committed adultery with a married woman and was 
fortunate enough to escape immediate detection? The answer 
to this question remains uncertain. 


Later Developments in Medieval Europe 


Throughout France, Germany, Spain, and Italy, the state 
began to assume jurisdiction over the crime of adultery, al- 
though to be sure it was neither uniform in application nor in 
time.®® Subsequently, the Church began to assume jurisdiction 
over this crime. Efforts were made to equate, in varying 
degrees, the punishment of the adulterer with that of the 
adulteress. A dual standard also came into play. The woman 
could be excommunicated while a temporary or permanent 
penance was imposed upon the adulterer.®® Later the civil 
tribunals began to re-assume jurisdiction from the ecclesiasti- 
cal. Running the gauntlet (either in the nude or semi-nude), 
castration, shaving of the heads of women, carrying of a 
stone, riding a donkey, were just some of the punishments de- 
vised by our forefathers for the guilty parties, particularly 
the adulteress.° The final “refinement”? developed by the 
various kings was a temporary or permanent remission to a 
nunnery.*2 

In general, the husband lost (at least in theory) his right 
to put his wife to death if he caught her in flagrante delicto. 
However, it was “not difficult for him to obtain a pardon if 


he did.”’® 
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CONCLUSION 


These ancient laws were truly cruel and harsh. But one 
must remember that during those periods of time that court 
structures as we now know and have come to depend on were 
nonexistent. Self-help and self-retaliation were almost the only 
means of redress open to a wronged person. It should be re- 
membered also that women were not regarded as equals and 
were considered more in the nature of a property right. 

Today we no longer have such customs and laws. We 
have attempted by statutes in every state of the union to regu- 
late this problem of adultery. It should be noted that as in 
past centuries, we have as yet found no completely effective 
way to correct this problem. Perhaps there is no answer. 




















The Standard Family Court Act* 


Sot RusBint 


When in the ordinary course of events the National 
Probation and Parole Association, now the National Council 
on Crime and Delinquency, started work several years ago 
on a revision of the Standard Juvenile Court Act, it was very 
clear — as it had not been in 1949, the year of the previous 
Standard Juvenile Court Act revision — that a model family 
court act was badly needed. We had received increasing num- 
bers of requests from communities everywhere in the country 
for advice on family courts. The Standard Family Court Act 
has now been published by the NCCD, in cooperation with 
the U.S. Children’s Bureau and the National Council of 
Juvenile Court Judges.* 


Changes in Procedure 


What had brought forth this interest in a family court? 
What are the underlying problems that the model legislation 
deals with? First: it is a commonplace to point to the terrible 
shortcomings in the court handling of family actions, the 
matrimonial actions (divorce, annulment, separation), non- 
support, custody actions, criminal actions between family mem- 
bers (assault, incest), and others. Much of the failure in 
these cases is a failure of substantive law — the grounds for 
divorce, for example; or a criminal prosecution for paternity, 
where it is support that is needed; or a desertion prosecution, 
for support by a father. The Standard Family Court Act does 
not attempt to deal with much of this. It does not attempt, 
for example, to revise the substantive law of divorce. The 
committee did not feel that the substantive law was its prov- 
ince, and certainly any such undertaking would have had to 
go beyond, to include the bar generally, religious groups, and 
so on. But it is a problem. In those jurisdictions in which 
adultery is the sole ground for divorce, no doubt it produces 





* Paper presented at the Annual Conference, the Health and Welfare Council of 
the National Capital Area, May 6, 1960. 
+ Counsel, National Council on Crime and Delinquency. 
1. The Standard Family Court Act with the official comments to the sections 
may be found in 5 NPPAJ 99 (1959). All reference to the comments in these 
notes will refer to the official comments. 
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repeated instances of perjury and trumped up charges. (Per- 
haps there is even more perjury than adultery!) 

But liberalization of divorce laws is not all, and perhaps 
not more important than procedural changes. In jurisdictions 
with liberal divorce laws, the procedure is essentially the same 
as in other jurisdictions an adversary proceeding which 
seeks to establish the necessary legal grounds, with little or no 
attention to the underlying problems — the causes of break- 
up, possibilities in reconciliation or counselling to alleviate the 
breakup, professional casework attention to the children. 
These are typically disposed of in a routine rubber-stamping 
by the judge of the agreement reached by the parties. The 
adversary proceeding is calculated to reinforce conflict rather 
than to ameliorate it.2 The usual custody proceeding, or di- 
vorce, is conducted no differently from any action for con- 
tract or torts. There are beginnings of social services in 
matrimonial proceedings in several jurisdictions, but these are 
poorly defined, and are usually on the defensive in relation 
to the customary procedure. 

Although the Standard Act does not assume to alter the 
basic nature of the proceeding, it provides a method within 
that framework by which the proceeding may be softened 
through the application of constructive social efforts. The 
model act offers a plan to exploit certain procedural possi- 
bilities. The Act declares:? “When a complaint or petition 
is made against a member of the complainant’s family, the 
court’s staff shall inquire into the interpersonal relationships 
of the members of the family to ascertain the causes of the 
conflict. They shall assist the family by extending or securing 
suitable measures of help and reconciliation, and this aid may 
be extended to persons seeking it prior to the filing of formal 
proceedings. They shall endeavor to make whatever informal 
adjustment is practicable without the filing of a petition, but 
no person in such cases shall be deprived of the right to file 
a petition, or complaint. . . .”’ Section 20 provides: “In any 
proceeding arising under Section 11 (criminal proceedings) 
the court, with the consent of the defendant, may make a 
preliminary investigation and such adjustment as is practi- 
cable, without prosecution. . . .”” This “informal adjustment” 
is the familiar ‘unofficial casework” process in juvenile court. 








2. Alexander, Lets Get the Embattled Spouses Out of the Trenches, 18 Law 
& Contemp. Prob. 98 (1953); also see comment to Sec. 1. 
3. Standard Family Court Act, § 12. 
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About fifty per cent of cases coming into juvenile court intake 
are disposed of in this way. 

What this does is propose to substitute the solution to 
problems, in place of the resolution of legal issues. Legal 
issues revolve around the question of legal fault, a much too 
simple approach in family problems. If the problem-solving 
approach fails, the court can then turn to the legal issue; the 
right to file is— as the model statute states — protected.‘ 
Meanwhile the problem solving approach must have illumi- 
nated the problem. Thereby improvement in procedure may 
well be the catalyst in arriving sooner at reforms in substantive 
law. 

Another illustration of the close tie between substance 
and procedure is non-support, the biggest item of family juris- 
diction in most courts. The Standard Family Court Act offers 
a model civil procedure, far preferable to the criminal prose- 
cution used in many jurisdictions. Criminal prosecution in- 
volves the burden of a needless stigma for the family; its 
threat adds to the underlying conflict in a family; and its 
remedy is potentially imprisonment instead of support. A 
civil procedure avoids these undesirable features of criminal 
prosecution. The Standard Act offers far more flexibility in 
disposition than does the criminal proceeding involving the wife 
making a criminal charge, arrest, and all the rest, including 
imprisonment or the threat of imprisonment.® 

The official comments to the Standard Act state:® “If 
the liability of the respondent is established, the court may 
(a) order support of a legal dependent irrespective of whether 
such dependent is likely to become a public charge, having due 
regard to the circumstances of the respective parties and the 
ability of the respondent, and may include provision for neces- 
sary shelter, food, clothing, care, medical attention, educa- 
tion, expenses of confinement, funeral expenses, and other 
proper and reasonable expenses; (b) require payment weekly, 
or at other periods, until its further order, except that an 
order for the support of a minor shall not run beyond the 
minority of such person; and shall determine the manner in 
which sums ordered for support shall be paid and applied; 
(c) require a respondent to give security by written under- 





4. Ibid. 
5. Alexander, Lets Get the Embattled Spouses Out of the Trenches, 18 Law 
& Contemp. Prob. 98 (1953). 
6. See comment to § 11. 
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taking that he will pay the sums ordered by the court for such 
support; (d) in assistance or as a condition of an order for 
support, make an order of protection setting forth reasonable 
conditions of behavior to be observed for a specified time, 
binding upon husbands or wives, or both, which order may 
require either spouse to stay away from the home or from the 
other spouse or children, may permit visits to the children at 
stated periods, or may require a spouse to abstain from offen- 
sive conduct against the children; (e) punish by imprisonment 
for a term not to exceed six months a person who fails to 
obey the orders of the court, including an order of support, 
or may release such person on probation prior to or following 
commitment; (f) issue an order of garnishment of wages 
directed to the respondent’s employer.” The court may con- 
tinue its jurisdiction, modify orders, etc. 


A New Court and Its Resources 


A second major problem dealt with by the Standard 
Family Court Act is the typical dispersal of family problems 
among almost all the courts in a jurisdiction. In the usual 
situation a probate or surrogate’s court has adoption jurisdic- 
tion, the court of general jurisdiction having the matrimonial 
actions, support being in a lower court or in a criminal court, 
and perhaps still another court dealing with juvenile delin- 
quency and neglect cases. This means hardship on the families, 
which often present more than one problem; it means wasted 
efforts in duplication of work by different courts and staff; 
and often means defeat of remedies or help to the families.’ 
The Standard Act proposes as a solution a single autonomous 
family division in the court of general trial jurisdiction,’ its 
judges specially selected for family court work.® Under the 
plan a state is divided into family court districts, each served 
by one or more judges.’ Thus the Act proposes a plan of an 
integrated court, at a high judicial level. 

The third major shortcoming in the present handling of 
family cases in court is the absence or severe limitation of 
resources. Judicial manpower for juvenile cases, for example, 
is notoriously short. Only a handful of communities have 





7. Alexander, The Family Court of the Future, 16 Fed. Prob. 24 (1952); 
Alexander, What is a Family Court, Anyway?, 28 Conn. B.J. 243 (1952). 

8. Standard Family Court Act, § 3. 
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10. Id., § 4. 
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specially selected full-time judges for juvenile cases. Court 
services (casework and clinical) are not available or are 
terribly short for the matrimonial actions, even worse than 
for juvenile cases. Marriage counselling services should be 
very close to the courts with family jurisdiction; but this serv- 
ice is non-existent in almost all courts, and is expensive and 
hard to get at under private auspices. The Standard Act 
authorizes, but does not mandate, marriage counselling service 
in the court.” 

It is obvious that with courts, juvenile or family, at a 
local level, the development of services within a single state 
will be spotty, uneven, with services in many counties poorly 
developed, although perhaps in one or two the services will 
be fairly adequate. A state-wide plan is needed. The inte- 
grated family court plan immediately provides the entire state 
with a division of specialist, full-time judges. Under the plan 
of the Act the court would have a state supervised structure 
of court services including not only probation officers but 
marriage counsellors, and perhaps clinical services as well. 
Both the Standard Juvenile Court and Standard Family Court 
Acts of 1959 abandon the idea that local detention services 
without state supervision and participation can ever be ade- 
quate to meet the need.’ Both Acts endorse only a state 
system (although endorsing alternate plans, by which under 
one, depending on the wealth of the state, the number of large 
urban centers, and so on, all of the detention services would 
be provided by the state, and another plan in which localities 
and the state service would cooperate in setting up the de- 
tention system). 


How the Act Was Drafted 


How did the committee arrive at its plan? It is significant 
to consider its method of work and the sources of its ideas. 
The work was done by a committee made up of almost 40 
people. The largest single category among them was the 
judges, of juvenile and family courts. They included Judge 
Paul W. Alexander, judge of the Juvenile and Domestic Re- 
lations Court in Toledo, Ohio, the outstanding spokesman for 
family courts in the country; Judge Henry Riederer of the 
Circuit Court of Kansas City, Missouri; Judge Donald Long 





11. Id., § 6, and comment thereto. 
12. Id., § 18. 
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of the Circuit Court in Portland, Oregon; and others. We 
had another fairly large group of administrators of court 
services and representatives of family agencies — for example, 
C. Wilson Anderson, Commissioner of the Office of Chil- 
dren and Youth, State Department of Public Welfare, Penn- 
sylvania, who was with the Family and Children’s Services 
in Minneapolis. Others on the committee included repre- 
sentatives of the National Council of Juvenile Court Judges 
and of the U.S. Children’s Bureau. The Act was drafted by 
the committee which, acting through several subcommittees 
and as a whole, enunciated policy decisions on a thousand 
different questions, and passed on the draft bases upon these 
policy decisions. 

The purpose of this very brief reference to the pro- 
cedure is to establish one or two important propositions that 
might go without saying, but they had better be said. Number 
one: the Act is a product of practitioners, people who under- 
stood the reasons why a family court is needed, and knew what 
it ought to cover. Secondly, and flowing from the point just 
made, we believe it is an Act that can be readily adopted in 
every state in the Union. In fact the NCCD (then NPPA) 
did apply the Standard Family Court Act in one state. While 
the Act was being drafted, that is, while the committee delib- 
erations and staff work were going on, NPPA was con- 
ducting a state-wide survey in North Carolina. A governor's 
commission was interested in improving its services to children 
and families, on the theory that the problems could not be 
separated. NPPA conducted a survey of the juvenile and 
family jurisdiction, taking into account court workloads and 
court services, and produced not a general theoretical plan, 
but a specific plan which was incorporated in a draft bill to 
set up a family court system under a district plan. The Act 
has not yet been passed, but it was new; and at least we are 
satisfied that many people in the community feel that it was 
a practical step that should be taken.” 

The Act is not a frightfully new plan. So far as juris- 
diction goes, many juvenile court laws include the jurisdiction 
we recommended in the 1949 Standard Juvenile Court Act — 
in addition to delinquency and neglect, jurisdiction over a 
person charged with paternity of a child born out of wed- 
lock, or charged with desertion, abandonment, or failing to 





13. Ward & McCrea, Applying the Family Court Act, 5 NPPAJ 200 (1959). 
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provide support; custody or guardianship of a child, adoption, 
termination of parental rights, judicial consent to the marriage 
of a child, when required by law; treatment of a mentally 
defective or mentally disordered child. 

The main addition in the new Standard Family Court 
Act is the matrimonial actions — divorce, separation, and an- 
nulment — which, the Act says, should be in the same court 
dealing with children’s cases and other family cases.1* Why 
should they be? Could not improvement in procedure occur 
in the present courts dealing with the matrimonial actions, 
and could they not be supplied with the necessary services? 
The obstacles are so great as to make unattainable in exist- 
ing courts the goals that are readily obtainable under the 
family court plan. First, the selection of specialist judges is 
far more feasible for a court with wide family and children’s 
jurisdiction than in courts with separate jurisdiction. This is 
as true in children’s cases as in family cases. Even today 
few juvenile courts have specialist judges. The same is true 
of courts dealing with matrimonial actions. Without a special- 
ist judge progress is destined to be slow, and just as likely 
there will be no progress. 

Second, the procedure that the Standard Act proposes is 
familiar in juvenile courts and foreign to domestic relations 
courts. Placing the jurisdiction in the court that already has 
an intake procedure — for this is its most important aspect — 
enables a leap forward that is easily taken. If a separate 
development is chosen, it is possible that such procedures would 
be indefinitely deferred. 

But even if the procedure were to be developed, it would 
be important for the jurisdiction and staff to be unified be- 
cause the problems of children and families are unified and 
cannot be dealt with adequately in separate courts. Often the 
child in juvenile court for delinquency or neglect really pre- 
sents a problem of parental discord, rejection, or other mis- 
understanding. It is the parents who must be dealt with 
principally. And, as has been said above, the courts dealing 
with matrimonial cases pay little attention to the disposition 
of the children and do not have the decree. 

Finally, the Standard Act committee took another posi- 
tion, and is rather stubborn about it: family court legislation 





14. See comment to § 11. 
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is not acceptable if it does not set up a state-wide plan.© The 
fact that no state today has a state-wide system of family 
courts, despite the fact that the first family courts were 
established about forty-five years ago, is sufficient experience 
to demonstrate that only a state-wide plan will give the citizens 
of a state an adequate service. A local family court is perhaps 
better than separate courts in the same place; but evidently 
the impetus for its establishment does not carry further. If 
the plan is useful for a large city, it is also applicable state- 
wide, and if it is a better way, if it is better medicine, the 
entire state should have it. 





15. See comment to § 4. 




















A Psychiatrist Reviews The Marriage 
Relationship* 


Rospert L. Brace, M.D.7 


In discussing the topic — The Marriage Relationship — 
I thought that it might be advantageous to mention at the 
outset my plans for an approach to the problem, thinking that 
this will enhance our understanding of the problems and the 
discussion which I hope will follow. 

There is no doubt that the topic is a very important one 
and one about which much has been written. This, I think, 
is indicated by the many courses given on the high school, 
college, and graduate levels on the family and the great 
amount of material appearing in our periodicals on the sub- 
ject. It is obvious, then, that with such an interesting topic 
and many facets, some selection had to be used in order that 
we might focus on certain aspects of the problem for discus- 
sion. I have selected this plan: 

First: To briefly mention the importance of the family 
and the nature of the family. 

Second: To discuss the life history of the family and 
some of the cultural influences on the marriage in our society. 

Third: To mention some of the changing trends in the 
family of today. 

Fourth: To discuss briefly some of the factors in the 
community which influence the functioning of the family. 

Fifth: To discuss some of the factors by which the family 
maintains its equilibrium. 

Sixth: To summarize this discussion. 

I was interested to read what types of definitions Webster 
might give for “marriage.” I would like to share one of 
these with you. He states: 


“The social institution whereby men and women are joined 
in a special kind of social and legal dependence for the purpose 
of founding and maintaining a family.” 





* Presented at the Seventh Annual Institute on Domestic Relations, Florida A&M 
University, Tallahassee, Florida, March, 1960. 
+ 3 Strong Place, Boston, Mass. 
1. Webster's New Collegiate Dictionary. 1956. 2d Edition. G & C Merriam 
Co., Springfield, Mass. p. 515. 


113 











114 JOURNAL OF FAMILY LAW [Vol. 1 


I would stress that this definition points out that men 
and women are involved and that this involvement is one of 
social and legal dependence and has as its purpose the found- 
ing and the maintenance of a family. 

One of the definitions that Webster gives for “relation” 
is: 

“The mode in which one thing stands to another, or the 
mode in which two or more things stand to one another; as, 


9 


the relation of father to son.’’? 


I think that the importance of the family in a society is 
well indicated by Marvin Opler’s statement in the book, The 
Family In Contemporary Society edited by Galdston. He 
states: 

“Cultures on all continents and down through the corridors 
of time disclose no single instance of a society in which the 
family, in one form or another, is absent. Its existence, even 
in the future, is hardly in question. While other political, social 
and economic institutions have come and gone, the family has 
exhibited a hardiness, a resilience or a capacity to change its 
forms, which suggests its future survival.* 


He continues: 


“The family consists of relationships between a married 
pair, husband and wife, these parents and their children, and 
among these children or siblings. All societies, ancient or mod- 
ern, recognize the universality of this nuclear family of parents 
and children. However, while this biological grouping is univer- 
sal, it exists always in a setting which modifies its total structure 
and functions. It is, in other words, a universal theme with 
many historical and religious variations. Even the physiological 
and psychological interactions between its members are in large 
part culturally determined.’’* 


The family is subject to continuous change from its in- 
ception to its dissolution and the patterns of change during 
the family life cycle vary from one social group to another 
and from one generation to the next. 

Paul C. Glick, Chief, Social Statistics Branch, U.S. Bureau 
of the Census in 1958, described two types of change to which 
the family of the U. S. is subjected. Firstly, families pass 
through maturation into old age and eventual dissolution. 
Thus the typical family comes into being upon marriage, ex- 








2. Webster's New Collegiate Dictionary. 1956. 2d Edition. G & C Merriam 
Co., Springfield, Mass. p. 714. 

3. Galdston, Iago, M.D. Editor. 1958. The Family In Contemporary Society. 
N.Y. The International Universities Press, Inc. p. 23. 
4. Ibid., p. 25. 
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pands as children are born, shrinks as the children leave the 
| home, and in the end discontinues its existence. In this cycle 
of change the family members pass through successive stages 
of development and modify their relationships with one an- 
other. The success with which the family members adjust to 
the slow but continuous changes in family composition has 
an important bearing upon their mental and physical health. 
A second way in which families are subject to change relates 
to the dynamics of their changing environment. As the pre- 
vailing social and economic climates fluctuate the typical pat- 
terns of family life also undergo modifications. 

When we think in terms of a marriage we think pri- 
marily in terms of the individuals involved but we must not 
forget that the involved individuals in a marital relationship 
are a part of a society and a culture and that these factors 
too are involved. It might be helpful then if we briefly state 
some of the cultural influences on marriage in our society 
as discussed by Ashley Montagu in Chapter One of the book, 
Neurotic Interaction In Marriage. 

Romantic love. One of the most striking characteristics 
of marriage in our culture is the fact that it is supposed to 
be based on the concept of romantic love. This concept de- 
veloped among the French Nobility in the 12th and 13th 
centuries and was characterized by the complete abdication 
of all selfish motives, complete fealty and a complete idealiza- 
tion of the beloved. Love was held to be a matter of free 
exchange, and that which was freely given was conceived to 
be vastly superior to the dutiful relationship supposed to exist 
between husband and wife in marriages that were arranged 
by parents. This concept has been handed down through the 
centuries and is now held by most women but not by most 
men. Romantic love does govern the male’s courtship be- 
havior. During this period he behaves much like the adoring 
lover. After marriage, the male does not maintain the role 
of romantic lover and the wife’s disillusionment at the change 
in him is often a cause of marital discord. 

A function of marriage is to increase one’s personal 
happiness. Closely related to this idea of romantic love is 
the notion that a principal function of marriage is to increase 
one’s personal happiness. This is peculiar to western culture 
and does not exist in those cultures in which marriages are 
arranged by parents or have essentially an economic basis. 
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This ofttimes does not happen and again there is disappoint- 
ment. 

The division of labor between husband and wife. In 
most societies the division of labor between husband and wife 
is an important determinant of the stability and happiness of 
marriage. In non-literate societies the division is clear-cut; 
the wife is usually the domestic worker, taking care of the 
feeding and clothing of the household and gathering the 
agricultural products, whereas the man is the hunter and the 
maker of implements. Each sex is trained from childhood in 
the fulfillment of its specific role. In our culture today, how- 
ever, males and females are educated in virtually the same 
skills, and women are not educated specifically for the role 
of housewife. Ofttimes the husband may earn a living at a 
place remote from the home and/or by means of a skill so 
complex as to be unshatable by the wife. This produces a 
barrier to communication between husband and wife and re- 
duces sharply their area of common interests. On the other 
hand if the wife pursues an active career, the culture may tend 
to make her feel guilty about forsaking her duties as house- 
wife and mother. 

Social mobility. Another source of tension is social mo- 
bility characteristic of our culture. Individuals marry outside 
their social class and find adjustment to the customs and 
values of the spouse’s class difficult, repugnant, or even im- 
possible. Or, even when there is marriage within the same 
class, the marital pair may find that their rise is hindered by 
the other partner rather than helped. 

Horizontal social mobility. Horizontal social mobility is 
another factor. The movement of individuals geographically 
and occupationally without change in social class, tends to pro- 
duce marriages outside ones own region, ethnic or racial group. 

Premium placed on youthfulness and physical beauty. It 
is also felt that the premium placed on youthfulness and 
physical beauty sometimes make for difficulties in marriage. 

There is a considerable amount of information available 
today relative to what is going on in the typical American 
family. Naturally, opinions and ideas are varied as one 
notices our periodicals, newspapers, and other mass media. 
There are, however, certain basic trends which seem to be 
familiar to most of us. There is that trend towards removal 
from the family of the traditional functions of work, religious 
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worship, the nursing of the sick, and education. Also, there 
are trends toward greater mobility of the family, trends to- 
ward family breakdown, the increase in divorce, changes in 
sex morality, and periodical surges of delinquency. These 
all, however, according to Nathan W. Ackerman are late 
expressions of the process of change. 

Changing times generate significant trends in age at 
marriage, size of family, periods of joint survival of husband 
and wife, and length of time in twilight years of life after 
spouse has gone. Changing times also influence such ideas as 
to the desirability of migration, employment of wives, home 
ownership, etc. Glick (1958) gives some very interesting 
information in this regard in his chapter on The Changing 
Dynamics Of The Contemporary Family: Socio-economic 
Phases. I have more or less summarized this information. 
He states that the median age of men at first marriage is 
about 23 years and the corresponding figure for women is 
about 20 years. Twenty per cent of married couples do not 
set up a home of their own in their first year of marriage. 
Most of these couples live with the family of the bride or 
groom and of this group about 60 per cent live with parents 
of the bride. There has been in recent years an increase in 
the percentage of both married couples and older widowed 
persons who maintain a home apart from others. 

The average interval between marriage and birth of 
first child is about 1.7 years and average interval between 
first and second child is 2.4 years and between second and 
third child is 3.1 years. 

Today, the average woman may be expected to have 
her last child before the age of 30. This is in contrast to 
many years ago. 

Most children leave the parental home when they are 
18-24 years of age and when the parents are in the 40’s or 
50’s. Today, then, the modern man and his wife have several 
years left together after the last child has left the home. 
Today, one out of every four or five persons who is marrying 
is entering a re-marriage. 

Families today are tending to become more uniform in 
size, more uniform in educational background of children, 
and more uniform in average family income. There are an 
increasing number of children of school age who see their 
mothers go to work in the morning along with their fathers. 
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The interrelations of the individual and the family de- 
termine dispositions to illness and health at every stage of 
growth — infancy, childhood, adolescence, adulthood, and old 
age. In the dimension of time it is the longitudinal develop- 
ment which lays down the vulnerability, but it is the current 
interaction of the individual and the family group which pre- 
cipitates illness, molds its course, shapes recovery, or brings 
the risk of relapse. The role of the family in the maintenance 
of positive mental health for the adult is crucial. 

Let us enlarge upon some of the factors in the community 
which are related to the functioning of the family in the 
community. 

Loss of horizontal help in the community seeps deeply 
into the heart of the family and upsets equilibrium of family 
relations. Imbalance with environment induces imbalance 
within the family. External conflict and internal conflict re- 
inforce one another, with consequent impairment of basic 
family functions. Thus the family becomes plagued with in- 
security, both inside and outside. 

We are trying to emphasize here the fact that if there 
are undue pressures on the family by the community, then, 
as a response to these increased pressures the family begins 
to show disorganization with impairment of functions. In 
other words, the functioning of the family as a unit is related 
to the conflicts within the individuals of the family members, 
the conflicts among the family members and, also, the con- 
flicts between the family as a unit and the community. 

Some families seek stability in a static pattern of con- 
formity, but to which of the shifting community standards 
shall they conform? Some families may vacillate between 
phases of static adaptation and sudden radical shifts. They may 
find themselves frustrated and disoriented in both phases. 
The family which fails to solve the conflict within the com- 
munity cannot maintain a secure identity. 

Many people today are insecure as to what their family 
stands for, its strivings, standards and values. Mother, father, 
and child each perceive differently what the family is or ought 
to be. Parents who fail to grasp what is going on do not 
perceive correctly their turbulent relations with the environ- 
ment. They feel thwarted, confused, depressed, lonely, and 
irritable. In a vicious circle, external problems aggravate in- 
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ternal disturbances and internal tensions mount the hardships 
of external adaptation. 

Presently, many parents are notorious doubters. They 
feel chronically uncertain. Young parents renounce the guid- 
ance of grandparents whose authority and wisdom they no 
longer respect. They view grandparents as being anything but 
infallible. The same currents of doubts may color the relations 
of the parents to each other. 

I have already mentioned possible misunderstandings 
relative to the roles of husband and wife. One can see that 
many of the anxieties and hostile feelings of the parents may 
be displaced readily onto the children. The insecurity and 
doubts of the parents provide a somewhat negative emotional 
environment for the children. 

Since the family is indispensable for bringing up the 
child and providing an emotional setting for most adult per- 
sonalities, its optimum performance could avert many of the 
strains and maladjustments that now require pediatric, gen- 
eral medical, and psychiatric service. It is therefore of in- 
terest to view some of the forces or conditions which are 
responsible for or associated with family unrest. 

Ackerman in his study of the family tends to classify the 
types of behavioral configurations of the middle class family 
around certain basic concepts: 

1. Psychological identity. There is often a great differ- 
ence between what the family believes it ought to be com- 
pared with what it actually is. Often within the family unit 
emotional sharing and communications are thinned. This is 
frequently due to a fear of emotional dependence within the 
family unit of the members. Tender sentiment is suspect and 
is looked upon as a manifestation of weakness of the member. 
Individual members may be too detached from their own 
basic emotions and become alienated from the emotions of 
the other members of the family. Undue emphasis is placed 
on competitive superiority, aggressive mastery, and self suffi- 
ciency. The family may shrink away from events in the wider 
community which it cannot understand and assimilate and 
compensate by a concentration of effort to meet the emotional 
needs of its individual members within the fold of the family. 
The family thus must make up to its members in closeness and 
affection for the failure to achieve its goals and satisfactions 
in the wider community. This may well intensify dependence 
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and hostility among family members and aggravate internal 
conflict. 

2. Stability. If the patterns or means by which the 
family maintains its stability are unsteady, very changing, and 
weakened, then the equilibrium of the family is threatened 
and the family is less likely to be able to function as a healthy 
unit when stress is placed upon it by the community. In such 
instances, usually the patterns that the family uses for con- 
trol are erratic, weak, and undependable. Often this family 
may tend to place the sources for its difficulties in the com- 
munity and its members may become involved in anti-social 
acts against the community. 

3. Conflict and restitution. Conflict and restitution de- 
vices in family functioning may be conceived to occur at sev- 
eral levels, each overlapping the other: conflict and imbalance 
between the family and the surrounding community; conflict 
among the various family members; and conflict within the 
personalities of the individual members. By restitution I mean 
those mechanisms and devices employed by the family for 
the purpose of restoring its equilibrium within the community. 
In the contemporary family there is conflict at all three levels. 
Conflict with society arising from its unsteady external adapta- 
tions spills over to aggravate intrafamilial conflict and this in 
turn affects the vicissitudes of control of the intrapsychic con- 
flict of a family member, increase interpersonal conflicts and 
this in turn hampers the family’s functioning in the com- 
munity. The means to defend against or offset these forces 
(conflicts) as isolation, compensatory togetherness, obsessive 
devotion to children, geographical shift, moving to the suburbs, 
etc., are often inefficient operations. They do not always ef- 
fectively neutralize the conflict. 

4. Role adaptation. In the contemporary family dis- 
turbances of integration into the required family roles is a 
prominent feature. Parents experience shame and anguish in 
their default as parents. They may be troubled by their sense 
of inadequacy in the male and female sexual roles, husband- 
wife roles, father-mother roles, parent-child roles, etc. 

Thus far we have attempted to describe the present- 
day American family and some of the forces operating to 
make it what it is; that is, some of the effects of culture and 
community on the family and some of the resulting family 
conflicts arising from same. Not all forces operating are 
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negative and ones which would tend to produce conflict. There 
are forces operating which tend to give stability to the family. 
Prior to a discussion of any of the problems of the present- 
day family in terms of what to do, it might be well to briefly 
mention some of the forces operating which tend to give sta- 
bility to the family. 

Just as the individual has certain processes at work 
whereby he maintains his integrity and his intactness, so, too, 
the family has processes at work within which it maintains 
itself as a whole, which serve to govern and control conflict, 
which serve to keep it from falling apart, and which in certain 
circumstances may also serve to produce disturbance or illness 
in one member of the family in order to preserve the health 
or the intactness of the inclusive family. Spiegel in 1958 con- 
cerned himself with studying what mechanisms exist through 
which integration within the family is maintained. He defined 
social role as follows: 

“a pattern of behavior directed toward particular goals, 
which is tailored by a culture or a subculture for the particular 
place or function that an individual holds in a social group or 
social situation.”’® 

For any one individual who has a social role in a par- 
ticular situation there must be a role partner or role partners 
whose role is so structured as to gear in with the activity of 
the individual in his role. Complementarity is the term that 
Spiegel applies to this lock and key mechanism in interpersonal 
relations on the basis of which harmony or conflict are en- 
gendered. For example, it is important that husband and 
wife see their different social roles similarly in order that 
conflict between them be minimized. As a brief example of 
this complementarity of roles Spiegel gives this example: “If 
as a role partner, I offer my hand and my role partner does 
not take it, I feel embarrassed and ‘out on a limb.’ ”’ The lock 
and key mechanism has not meshed. It is this particular mesh- 
ing of roles in families that Spiegel was interested in study- 
ing. If one can locate the places in the social pattern where 
requisite meshing fails, then one can locate the strain between 
families and discern the impact of such strains. He has de- 
fined five different ways or sources of strain in this comple- 
mentarity of role structuring in the family. 








5. Spiegel, John P.. M.D. 1958. Homeostatic Mechanisms Within The 
Family. Galdston, Iago, M.D. Editor 1958. The Family In Contemporary Society 
New York: International Universities Press, Inc. p. 78. 
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1. Cognitive. One source of strain or of integration, 
as the case might be, is cognitive. People cannot play their 
roles if they do not know what is expected of them. “I don’t 
know what is expected of me in this situation: would some- 
body please tell me what to do,” is really a source of severe 
strain. This is felt to be often true in families which are 
moving from the working class to the middle class. Ofttimes 
parents don’t know what to expect of their children in the 
new situation and even if the parents think they do know what 
they expect, their children do not always agree with the parents. 

2. Conflict in goals. Roles are related to a structuring 
in terms of a particular goal or function. A husband and 
wife might disagree because the wife wants to go out dancing, 
while the husband wants to sit home, read the papers, or go 
to bed. The capacity for integration in interpersonal rela- 
tions within the family very much depends upon the meshing 
and synchronizing of specific goals. 

3. Cultural value structuring of the roles. Because of 
the way in which the cultural background tailors roles to its 
own needs, the understanding an individual may have as to 
how he is to behave as a husband or wife, as a father or 
mother, may not match his role-partner’s idea thereon, simply 
because they come from different backgrounds and the roles 
are differently structured in their respective cultural situations. 

4. The instrumental aspect of role behavior. Some type 
of physical activity or environmental facility is necessary in 
order to carry out the activity. To bring up children one 
needs living quarters, food, money, etc., to carry out that 
particular role activity. 

5. Allocation. None of us is able to act out our role 
in life without some kind of sanction or permission to occupy 
the role. To become a wife one must carry out certain cere- 
monial requisites for the role. Parents ofttimes have a great 
deal of difficulty knowing what type of behavior to expect 
from their children in relation to their age. 

These five elements listed were used by Spiegel in a 
study of Irish-Catholic, Italian-Catholic, and _ Protestant- 
American families in Boston to determine where the sources 
of strain were in the different family units. 

Let us summarize what we have attempted to accomplish 
at this point. 
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1. To present to you a concept of the family in western 
culture and the importance of same. The family as an institu- 
is important as is indicated by the fact that through the times 
there is no single instance of a society in which the family 
in one form or another is absent. 

2. The family comes into being upon marriage, expands 
as children are born, shrinks as the children leave the home, 
and in the end discontinues its existence. As the family passes 
through its life history, the family members pass through suc- 
cessive stages of development and modify their relationships 
one with another. 

3. Marriage which is the initiation of the family in our 
society is influenced by culture. We listed as some of these 
cultural influences, the concept of romantic love, the idea that 
a principal function of marriage is to increase ones personal 
happiness; the differences in the division of labor between 
husband and wife and the narrowing of these differences; 
social mobility and horizontal social mobility as means by 
which marriages between persons of different social classes, 
geographical areas, religion, etc., come about, and the emphasis 
placed by some on youthfulness and physical beauty in choice 
of mates. 

4. We mentioned some changing trends in the family 
today — age at marriage, number of children in family, home 
ownership, division of labor, mobility of family, shift from 
the family of some responsibilities as care of the sick, educa- 
tion of the children, etc. 

5. Some community factors which influence the func- 
tioning of the family and the inter relationship between the 
forces operating within the community and those within the 
family and within the individual. 

6. Lastly, we discussed some of Spiegel’s concepts of 
forces which tend to give to the family unit equilibrium: the 
need for the family members to know what their roles are, 
what is expected of them by the family members and society. 

I think, then, that in the discussion so far we have im- 
plied areas in which family conflict might arise and as a result 
of such conflict, dissolution of the family unit may occur. 
These areas of possible conflict might be grouped into three 
broad categories: (1) undue pressure of the community on 
the family; (2) inter-family problems and (3) conflicts within 
the individuals of the family unit. 
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As a result of some of these conflicts many marriages 
are dissolved through separation, divorce, annulments, deser- 
tion, etc. One gets some concept of the magnitude of the 
problem when one realizes that according to Victor W. Eisen- 
stein, Editor of the book, Neurotic Interaction In Marriage, 
that there are some 400,000 divorces and annulments granted 
in the U.S. each year and that 40 per cent of these involve 
children. These official figures, however, do not convey the 
real picture for we have to add a far greater number of 
separations and desertions in order to appreciate the wide- 
spread consequences of the broken homes. It is interesting 
to note that in most states, including New York, more than 
95 per cent of all matrimonial actions are uncontested. This 
means that the majority of these actions for divorce, separa- 
tion, and annulment the husband and wife have resolved their 
differences between themselves before going to court. They 
have arrived at a private agreement as to whether they shall 
obtain a divorce, where they shall obtain it, what provisions 
shall be made for the support and maintenance of the wife 
and children, as well as the custody of the children. Their 
purpose in coming to court is only to give some legal imple- 
mentations and recognition to decisions that have already 
been made. 

Because of how we value the family as a unit in our 
society, it is suspected that many groups that are concerned 
with a study of marital problems, whether we like it or not, 
have a certain prejudicial character in that the group is com- 
mitted not to investigate the individual or individuals and the 
whole situation, but rather to try to preserve the marriage. 
This is usually in spite of the fact that it is fairly evident that 
a couple will be better off if they are divorced or separated 
and that even the children may be better off. Elements of the 
irrational unconscious, conscience or fear of what relatives, 
friends, neighbors, and society in general may think, help to 
obscure objectivity. This is but to say that to continue some 
marriages, because of the problems involved, would be a dis- 
service to both the marital partners and the children as well. 

I will conclude by giving two quotations of Lawrence S. 
Kubie, Clinical Professor of Psychiatry, Yale University 
School of Medicine, who in 1956 stated: 


__ “A major source of unhappiness between a husband and 
wife is to be found in the discrepancies between their conscious 


















































125 





1961] MARRIAGE RELATIONSHIP 





and unconscious demands on each other and on the marriage, 
as these are expressed first in the choosing of a mate and then 
in the subsequent evaluation of their relationship.’® 


He gives many examples of unconscious needs as motivat- 
ing forces for marriage and results of same. He concludes 
that one of the fundamental challenges confronting us today 
is to discover how human beings, young and old, can be taught 
to distinguish between their conscious and attainable goals 
and needs on the one hand, and their unconscious and unattain- 
able goals on the other. This is considered essential to human 
happiness. 

As a suggestion as to what we might do in order to have 
more secure marriages I would conclude by quoting Kubie: 


“We can only say that if we strive gradually to modify 
our whole educational process so as to give every human being 
from an early age a deeper insight into himself and his own 
needs; if self knowledge in depth is no longer the forgotten 
factor of our whole educational system; if as a result of this we 
achieve earlier emotional maturity to keep pace with our in- 
tellectual and physical maturity; then in choosing our mates our 
conscious and unconscious goals are likely to coincide much 
more closely. When we achieve this, as part of many basic 
cultural changes and developments, then I think we can look 
forward to sounder choices and therefore to sounder marriages.’”7 
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The Relation of Theology and 
Philosophy to the Forms of Marriage* 


Dr. BRENDAN F. Brownt 


The purpose of this paper will be not to deal with the 
rightness or wrongness of the various theologies and philoso- 
phies involved, but to describe the response to them by their 
respective ecclesiastical laws. 


a 


THE ECCLESIASTICAL FORM OF MARRIAGE HAS 
BEEN DETERMINED BY THE THEOLOGY 
AND PHILOSOPHY OF THE VARIOUS 
CHURCHES 


The theology and philosophy of the Roman Catholic 
Church necessitated a genuinely juridical and probative form 
of marriage, both ordinary and extraordinary, except that the 
liturgical form may be added to the juridical form, as long 
as the liturgical form is regarded as having its source solely in 
ecclesiastical positive law and not in a mandate of the super- 
natural law. The determination of the validity of a Christian 
marriage by the establishment of the criterion of a particular 
form, or no-form, falls within the autonomous spiritual juris- 
diction of the Catholic Church, deriving its authority from 
Christ, and not from the State. This determination does not 
come within the temporal jurisdiction of the State because 
the essence of a marriage between two baptized persons is 
a sacrament, and even the marriage of a baptized person with 
one not baptized comes within the jurisdiction of the Church 
because the Church has jurisdiction over baptized persons in 
regard to marriage. 

The State is also a self-sufficient society, autonomous in 
the temporal sphere, with the right to specify the juridical 
form of the contract of marriage for its unbaptized citizens. 
It may impose a particular form upon ail its citizens insofar 
as this form is necessary to produce secular consequences. To 
this extent, it may require the presence of a civil magistrate 
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and witnesses, or a religious service performed by a clergy- 
man, or it may validate as marriages the unions of persons 
who have exchanged marital consents without any particular 
form, as in the case of “common law” marriages. But this 
civil form is not juridically sufficient to constitute a Christian 
marriage for which the Church has prescribed a particular 
form. 

Catholic theology teaches that although consent makes 
marriage under the supernatural law, still the exercise of the 
right of marital consent may be limited by an ecclesiastical 
form of marriage, extrinsic in nature, under reasonable con- 
ditions. But this extrinsic form, whether it be the presence 
of the priest and witnesses, or some ritualistic activity or 
ceremonial behavior, such as the blessing or coronation by 
the priest, does not constitute the marriage. The parties, not 
the priest, administer the sacrament. Hence the Catholic 
ecclesiastical form can be only probative or evidentiary in 
essence. It cannot be liturgically constitutive. 

Of course, it is not contrary to Catholic theology if the 
liturgical requirement of the priest’s blessing is added to the 
juridical form as long as it is considered only as symbolic. 
It is in this sense that it was included in the Oriental Code of 
Canon Law. But its inclusion may give rise to a misunder- 
standing of its true significance. That is why it is omitted in 
the Western Code of Canon Law. 

Since will makes marriage, both natural and supernatural, 
and since the ecclesiastical form of the Catholic Church is 
only a reasonable restriction upon the exercise of marital will, 
it follows that the ordinary form is not applicable if it be- 
comes physically or morally difficult to an unreasonable ex- 
tent. This explains the necessity of the extraordinary canon- 
ical form of witnesses only, and the views of Catholic moralists 
that not even witnesses are necessary in a most unusual emer- 
gency. 

The theology of non-Catholic Churches rejects the con- 
cept that Christian marriage is a sacrament. It maintains 
that the essence of such a marriage, though ordained of God 
and spiritual, is not uniquely sacred in the sense that it is 
peculiar to the Church of Christ. These Churches do not 
claim exclusive and permanent jurisdiction over baptized per- 
sons with regard to the validity of their marriages. Their 
juridical liturgical forms of marriage are not permanently 
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binding because they cease to be obligatory on their members 
automatically, as soon as the State imposes its own juridical 
form of marriage. 

When the State does not prescribe a compulsory form, 
separate from the ecclesiastical ceremony, the juridical form 
of marriage of non-Catholic Churches includes both probative 
and liturgical ingredients. It appears that this heterogenous 
form is not the free determination of ecclesiastical positive 
law, but rather the result of a liturgical requirement of the 
divine positive law. It seems that this liturgical ingredient, 
in addition to the consent of the parties, is essential for a 
Christian marriage. Of course, in the wedding ceremonies 
of all Churches, the exchange of consent of the parties is 
always either express or implied. 


II. 


THE CANON LAW OF THE ROMAN CATHOLIC 

CHURCH DEVELOPED A TRULY JURIDICAL 

FORM, BOTH ORDINARY AND EXTRAORDINARY, 

FOR THE CONCLUDING OF MARRIAGE DISTINCT 
FROM THE LITURGICAL FORM 


1. The ordinary form was established to end clandes- 
tine marriages. 

The juridical form of marriage required by the Roman 
Catholic Church began with the decree Tametsi, was ex- 
tended by the decree Ne Temere, modified by the Code 
of Canon Law, and reached its present stage of evolution on 
January 1, 1949. Prior to the decree Tametsi, of the 
Council of Trent in the sixteenth century, only the liturgical 
form of marriage existed. There was no obligatory or jurid- 
ical form. Indeed any form was sufficient as long as it was 
adequate for the contracting parties to communicate to each 
other their will to be man and wife during their lifetime, 
provided of course there were no impediments. 

The absence of a juridical form affecting the validity 
of marriage encouraged clandestine marriages, i.e., those 
without priest or even witnesses. The secrecy of these mar- 
riages gave rise to numerous abuses. Such marriages were 
frequently condemned by the official action of the Church, 
but they were valid until the decree Tametsi. 

The Fathers of the Council of Trent introduced the 
juridical form of marriage by the decree Tametsi. This 
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provided that in the future marriages of Christians would 
be null and void, if they were attempted in those areas where 
the decree was in force, unless such marriages took place in 
the presence of one’s own parish priest, or of another priest 
delegated by him, or by the ordinary (bishop) and two or 
more witnesses. Thus the simple consensual contract of mar- 
riage was transformed into a solemn contract. But in 1774, 
Pope Benedict XIV issued a declaration which exempted the 
marriages of Protestants among themselves and also the mar- 
riages of Catholics with baptized non-Catholics from the 
juridical form of marriage established by the decree Tametsi. 

The juridical form introduced by Tametsi was pro- 
bative. It was not liturgical. It was to provide proof of the 
marriage. The priest was considered as an official witness 
of the Church, who conducted the ceremony but did not ad- 
minister the sacrament. He gave the nuptial blessing, but his 
passive assistance was sufficient. 

The decree Tametsi regulated the canonical form of 
marriage from the Council of Trent until April 19, 1908, 
when it was superseded by the decree Ne Temere. The 
juridical form of marriage was made binding throughout the 
whole Latin Church by Ne Temere. This form was moved 
in the direction of the liturgical form by requiring the 
active participation of the priest. Such participation meant 
that, for a valid marriage, a priest had to ask and receive 
the consent of the parties. 

Under both the Tametsi and the Ne Temere, the Church 
was officially represented by the pastor, a qualified witness. 
The two witnesses in addition to the pastor had to be in 
the physical presence of the parties and of the priest during 
the ceremony. They had to have the use of reason and under- 
stand that a marriage was being celebrated. The Ne Temere 
is substantially contained in the Code of Canon Law. 

2. The extraordinary form was the result of the na- 
tural law. 

But the creation and development of the ordinary form 
of marriage by ecclesiastical law were subordinated to the 
natural law right of a man and woman to contract marriage 
under reasonable conditions. Hence if the juridical form 
cannot be observed without great inconvenience, then the ob- 
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ligation ceases; otherwise human positive law would be in 
conflict with the natural law of marriage. In such a conflict, 
the natural law must prevail. The marriage is legal, valid, 
and sacramental. The ordinary form must yield to the extra- 
ordinary form which requires witnesses only, without a priest. 
Such authorities as Gasparri and Cappello are of the opinion 
that no witnesses at all would be necessary in an extreme case. 

Hence strict compliance with the requirements of form 
may be waived in the case of Catholics, but only in exceptional 
cases. Thus Canon 1098 states that if the pastor or the 
ordinary or a priest delegated by either, as prescribed by 
Canons 1095 and 1096, cannot be had or approached with- 
out grave inconvenience, then in danger of death, marriage 
may be validly and Jicitly contracted in the presence of two 
witnesses without a priest; the same holds good also where 
there is no danger of death, provided it may prudently be 
foreseen that this condition of things will last for a month. 
This Canon has modified Ne Temere insofar as Ne Te- 
mere required that the danger of death be imminent while 
the Code requires only that death be probable or likely. 

According to Canon 1043 in danger of death, ordinaries 
may, for the relief of conscience and, if the case demands it, 
for the legitimation of children, grant dispensations, both from 
the form of marriage to their subjects, wherever they may 
be, and to all persons actually in their territory, care being 
taken to avoid scandal. 


Iil. 


A PURELY JURIDICAL FORM FOR THE VALIDITY 

OF MARRIAGE, DISTINCT FROM THE LITURGI- 

CAL FORM, DID NOT EVOLVE IN THE ORIENTAL 

CHURCH, IN THE PROTESTANT CHURCHES, OR 
IN THE JEWISH CHURCH 


In the Oriental Church, as well as in the Western, pri- 
vate or clandestine marriages were always forbidden and con- 
sidered sinful. But despite this, prior to the eighth century, 
there is no evidence that in the beginning they were every- 
where regarded as invalid in the Eastern Church. Hence the 
subsequent liturgical form which was created as a juridical 
form, affecting the validity of marriage, could not at first 
have been considered to be of theological origin. But in 
Schismatic communities today, there persists the conviction on 
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the basis of a very ancient tradition in the Eastern Church 
that marriage cannot be concluded apart from the nuptial 
liturgy. 

Professor Morsdorf, of the University of Munich, has 
written that the Eastern Church attained the ecclesiastical 
blessing of the wedding in the form of “crowning”’ the couple 
with coronets before the great Schism of the Church in 876 
A.D., approximately. Emperor Leo VI (888-896) made 
the validity of the marriage depend upon this blessing with 
regard to State law. But although this law was accepted in 
many dioceses of the Oriental Church, it was not accepted 
everywhere in the Oriental Church. Competent ecclesiastical 
authority did pass legislation which required the solemn form 
under pain of nullity in the tenth century when the Byzantine 
Church proclaimed the necessity of the blessing of the mar- 
riage according to Professor Abdo Khalife of the University 
of St. Joseph, Beyrouth, Lebanon. The difficulties which 
resulted from the prohibition of the blessing of the second 
and further marriages were overcome by the beginning of 
the eleventh century. 

That part of the Eastern Church which is separated from 
Rome considers the priest’s benediction as the decisive act for 
the concluding of marriage, and recognizes only those mar- 
riages which are blessed by a priest in a holy rite as legally 
valid according to divine positive law. Professor Abdo Kha- 
life maintains that this is an error because the sacrament does 
not consist in the ceremonies conducted by the priest, so that 
the blessing is merely the outgrowth of ecclesiastical positive 
law. 

The ordinary and extraordinary forms for the Uniate 
Eastern Church were ordained for the first time legally by 
the Motu Proprio, “Crebrae Allatae,” of Pius XII, January 
22, 1949. These forms are contained in the Oriental Code, 
effective May 2, 1949. According to Canon 85 #1 of that 
Code, only those marriages are valid which are contracted 
by a sacred rite, before the pastor or the hierarch of the 
place, or in the presence of a priest to whom has been ac- 
corded, by one of them, the faculty of assistance at marriage, 
and two witnesses at least, according to the prescriptions of 
the canons which follow, saving the exceptions of which 
Canons 89 and 90 treat. 
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IV. 


PROTESTANT AND JEWISH CHURCHES DID NOT 
WORK OUT AN ESSENTIALLY JURIDICAL FORM 
OF CONCLUDING MARRIAGE FOR THEIR MEM. 
BERS SEPARABLE FROM THE LITURGICAL FORM 


1. Tue LuTHERAN CuHurRcH. Professor Liermann of 
the University of Erlangen, Germany, has written that the 
Lutheran Church in its first stage followed the canon law 
of the Roman Catholic Church of the Middle Ages. But this 
law was given different content because the Reformation did 
not recognize that marriage was a sacrament, however much 
it was considered by Lutheran theologians as an institution 
established by God. 

The ceremony began with a blessing. The ceremonial 
in the Church by the minister, i.e. the liturgical form, with 
the consent of the parties, was the legal basis of the act of 
uniting the couple. This was the view of Justus Henning- 
Bohmer (1674-1749). But this was changed in Germany in 
1875 by the prescription requiring obligatory civil marriage 
which introduced a new stage. With that prescription, the 
liturgical juridical form of Lutheran marriage became merely 
quasi-juridical. Hence today the Protestant Canon Law of 
Germany may not be understood as a law for the concluding 
of marriage, but merely as a law for the religious blessing 
of marriage. 

Professor Liermann has described in great detail the 
quasi-juridical form of marriage as required by the various 
liturgies which have crystallized for the marriage ceremony. 
This ceremony received its orientation from the Traubu- 
chlein (Little Book on Weddings) by Luther. The bridal 
mass was replaced by the reading of the scripture. According 
to this book, the act of nuptial blessing was divided into the 
Copulatio (uniting of the couple) and the Benedictio (the 
saying of prayers over them). The Benedictio encompassed 
the Copulatio by the proclamation of the word of God and 
the general blessing. The Copulatio consisted of the question 
addressed to the bridal couple and the formula of the nuptial 
blessing. 

Professor Liermann has analyzed in detail Chapter VII 
of the Regulation of Church Life of the United Lutheran 
Church of Germany. It was accepted by the General Synod 














1961] FORMS OF MARRIAGE 133 


and the Bishops’ Conference of that Church. It is the basis 
for the formation of the Evangelical law of weddings for a 
considerable part of Germany, not only for the Republic, but 
also for the German Democratic Republic (Eastern Zone). 

According to this Regulation, the proclamation of God’s 
word is part of Lutheran marriage. Union in marriage is 
union in Christ. The “yes” of the parties is more than a 
mutual consent of a contract. By it, the parties profess to 
understand the divine character of the contract. The Church 
confirms the marriage as a Christian one. The old juridical 
act of uniting in marriage is thus given a new religious mean- 
ing. The blessing by the priest and the prayers for the couple 
by the community are for the grace of Christ. The wedding 
ceremony made public that a new Christian household was 
established. This last idea is particularly worthy of .:ote in 
the Reformed Church. 

Extraordinary forms of the ecclesiastical wedding play 
only an insignificant role today in the Lutheran Church. The 
house wedding is today considered as an exception practiced 
only in very urgent cases. The particular form of the nuptial 
blessing for those who have committed sins against sexual 
morality is no longer used. 

During the Wars, the Lutheran Church had to deal with 
the problem of marriage by proxy in the absence of the man. 
Such a marriage was possible at that time. In the Lutheran 
Evangelical Church in Bavaria, there was a special regulation 
for that purpose. 

Ecclesiastical banns could be requested for the purpose 
of marriage by proxy. But a wedding JIN ABSENTIA was 
not performed. The prayer of intercession in the Church 
service of the congregation, however, took place with the 
following content: “the bridal couple will form the marriage 
by proxy, and therefore only at a later time be married in 
Church to obtain God's blessing.” 

2. THE PRESBYTERIAN CHURCH. Rev. Dr. Charles A. 
Anderson, manager of the Presbyterian Historical Society of 
Philadelphia, Pennsylvania, and Rev. Dr. W. D. Langtry of 
New Orleans, Louisiana, have pointed out that the Presbyterian 
Church does not have a genuinely juridical form of conclud- 
ing marriage, nor one distinct from the liturgical form. Ac- 
cording to the Presbyterian Directory for Worship, the min- 
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ister proclaims to the congregation the word of God as to 
the sacred nature of marriage. He asks the couple if they 
are free to marry. He invokes God's blessing on the couple. 
He asks for an exchange of matrimonial consent. 

The parties join hands, the man places a ring on the 
fourth finger of the woman’s left hand. A vow of lifelong 
union is taken. The minister blesses the couple, recites the 
Our Father, and declares that they are husband and wife. 
At least two witnesses must be present. 

3. Tue Baptist CHurcH. According to Rev. Dr. Wil- 
liam S. Garmon, of the New Orleans Baptist Theological 
Seminary, and Rev. Dr. Joe W. Burton, Secretary of the Home 
Education Department of the Sunday School Board of the 
Southern Baptist Convention, Nashville, Tennessee, no pre- 
scribed ceremony is recognized as official, or authorized by 
Baptists. It may be composed by the individual minister or 
adopted from traditional forms, and may occasionally involve 
elements of improvisation. For Baptists, marriage is both a 
civil and a divine contract. Since it is civil, the minister can- 
not perform the marriage ceremony unless he is legally quali- 
fied and has the license in his possession. Since it is divine, 
it is the minister’s prerogative and responsibility to decide on 
the eligibility of the couple for this sacred relationship in the 
light of his interpretation of the New Testament teachings. 
Baptist ministers generally refuse to marry couples who do 
not qualify by New Testament standards. 

The marriage ceremony proper is usually performed in 
the minister’s home or study, in the bride’s home, in the Church 
parlor or chapel, or in the Church sanctuary, customarily in 
the afternoon or evening. 

4. Tue Jewish Cuurcu. According to Rabbi Julian 
B. Feibelman, of the Temple Sinai Congregation of New 
Orleans, Louisiana, and Rev. Dr. Bertram W. Korn, of Phila- 
delphia, Pennsylvania, the essential ingredients of the reform 
Jewish law are the blessing, the pledge in Aramaic when the 
ring is placed on the bride’s finger, the blessing over the wine 
(only once), and the benediction of the couple. Some rabbis 
have done away with the custom of using a cup of wine at 
the wedding ceremony. 

The headgear for men, the Chuppah (marriage can- 
opy), the breaking of the glass from which the couple drinks 
the wine, the reading of the wedding contract, and the placing 
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of the ring on the index finger have been disregarded by re- 
form Judaism which favors the contemporary American cus- 
tom of the double ring ceremony, since it emphasizes the 
equality of man and woman. But Orthodox practice continues 
the placing of the ring on the index finger. 

The Rabbinical Conference of Philadelphia (1869) re- 
quired that the parties exchange rings, according to the law 
of Moses and Israel. Blessing follows. The matrimonial con- 
sent is asked by the rabbi. Two witnesses are required. A 

modern innovation is the introductory address of the rabbi 
as to the importance of marriage. 
According to Professor Morsdorf, the Protestant Church- 
es did not work out an extraordinary juridical form of mar- 
riage. This is so because they did not regard the question of 
marriage in emergency, such as in danger of death, when the 
full rite could not be followed, as significant or important. 
Another reason may be that the liturgical form was regarded 
as constitutively related to the concluding of marriage. 


V. 


THE EXISTENCE OF A JURIDICAL FORM OF EC- 
CLESIASTICAL MARRIAGE AFFECTS THE SIGNIF- 
ICANCE OF OBLIGATORY CIVIL MARRIAGE 


In a system of obligatory civil marriage, the religious 
solemnities are not considered by the State as the constitutive 
act of the matrimonial juridical bond; but in countries where 
civil marriage is facultative or optional, the religious marriage 
is of juridical constitutive importance, even in the eyes of the 
State. Countries which require the former type of marriage 
deny any civil consequence to the religious ceremony. The 
former type is required in Belgium, France, Germany, Hol- 
land, and Switzerland for example. But countries which allow 
optional or facultative civil marriage, so that the parties are 
free to marry either before a civil magistrate or clergyman, 
regard the clergyman as a public civil official when he assists 
' at the marriage. Hence the Church marriage is at the same 
time the State marriage. Facultative marriage exists in the 
Scandinavian countries, in Great Britain, and in the United 
States of North America. 

_ The truly juridical nature of the Catholic form of mar- 
riage is shown by the fact that the Catholic Church does not 
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regard its members as juridically or canonically married in a 
civil ceremony, even in a country where compulsory civil mar- 
riage exists. Of course this Church recognizes the fact that 
the State has attached certain civil consequences to the cere- 
mony before the magistrate. But Protestant, Schismatic, and 
Jewish churches juridically but not theologically recognize the 
civil marriage of their members, not only as having civil 
effect, but also as effective Protestant, Schismatic, or Jewish 
marriages, in the absence of any ecclesiastical impediment. 
The Catholic Church objects to obligatory civil marriage 
because it deprives marriage of its sacred character. It ob- 
structs the legislation of the Church concerning its sacraments. 
It tends to encourage religious indifference. Professor Mors- 
dorf has shown that at least in Germany and Switzerland, un- 
der the System of the Compulsory Civil Marriage, the concept 
prevailed among the Lutherans, as well as among the mem- 
bers of the Reformed Church, that the marriage in a legal 
sense, both civilly and ecclesiastically, is concluded in front 
of the State official, but not in a spiritual sense. Despite 
opinion to the contrary, the Synod of the Evangelical Church 
in Germany is in favor of maintaining obligatory civil marriage. 
Since Protestant, Schismatic, and Jewish churches do not 
have an essentially juridical form for concluding marriage, 
they adopt the juridical form of the State in cases of obliga- 
tory civil marriage. If the State permits an extraordinary 
form of marriage, then those Churches will also adopt that 
form, as where an American state, for example, recognizes 
“common law” marriage, based on the provable exchange of 
matrimonial consent, without the presence of the representa- 
tive of Church or State, and without any particular formula 
of proof. But despite this situation, these churches attribute 
a juridical importance to the liturgy of the marriage, as long 
as the State does not prescribe compulsory civil marriage. 
As Professor Morsdorf has pointed out, Lutheran theo- 
logians and jurists now strive hard to give to the Church 
wedding a constitutive significance as a Christian marriage. 
Professor Liermann has done this at great length. He states 
that the renunciation of Lutheran church law for the con- 
cluding of marriage did not mean a waiver of the law of 
that Church with regard to blessing the marriage as a Chris- 
tian union. All the different parts of the marriage ceremony 
which existed prior to 1875, when compulsory civil marriage 
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went into effect, assumed a new analogous spiritual or theo- 
logical significance. This is so with regard to the publication 
of the banns, the COPULATIO and BENEDICTIO, the 
“ves” of the parties, the exchange of rings, and the joining 
of hands. 

In the United States of America, civil marriage is facul- 
tative or optional. Three quarters of the states demand the 
presence of witnesses, either expressly or implicitly, by specify- 
ing that the minister of religion shall observe the ceremonies 
prescribed by the ritual of his denomination. In a few states, 
‘common law marriage’”’ may be celebrated without the pres- 
ence of any civil or religious official. Express reference is 
made by some state statutes to the validity of Quaker mar- 
riages which take place before the congregation without a 
minister. 











REVIEWS 


Factors AFFECTING CusTopy OF CHILD. Frank v. 
Frank, 26 Ill. App. 2d 16, 167 N.E. 2d 577 (1960). This 
is an appeal by the father from an order transferring custody 
of the child from the father to the mother. 

The parties were married in 1955. The child, a boy, was 
born in 1956. The wife then became pregnant by another 
man. The parties were divorced in July, 1958, in order that 
she might marry her consort before this child was born. The 
father was given custody of the boy. After the divorce the 
wife married her paramour, and in January, 1959, she gave 
birth to a female child. In May she brought this action to 
gain custody of the boy. 

The court ruled that she was a fit person to have custody 
of the child, even though she had been guilty of adultery.* 
The court cited a prior Illinois case, Nye v. Nye,? which held 
that the wife’s adultery did not per se disqualify her as a 
custodian.? The controlling factor was the best interest of 
the child. Courts usually presume that the interest of a child 
of tender years is best served by awarding custody to the 
mother. The fact that she married her paramour and had 
since led an exemplary life was in her favor.® The dissenting 
justice considered the marriage as an insufficient change to 
award her custody.’ 

An implicit factor in the opinion was the beneficial change 
in physical surroundings and parental attention to be gained 





1. That the adultery of the wife is no bar to child custody, See: Clark v. Clark, 
298 Ky. 18, 181 S.W. 2d 397 (1944); Oliver v. Oliver, 217 Md. 222, 140 A. 2d 
908 (1958); Contra: Yost v. Yost, 161 Neb. 164, 72 N.W. 2d 689 (1955); 
Revier v. Revier, 48 Wash. 2d 231, 292 P. 2d 861 (1956). 

For a discussion of this point, See: 16 Wash. & Lee L. Rev. 287 (1959). 

2. 343 Ill. App. 477, 99 N.E. 2d 574 (1951). 

3. Id., 99 N.E. 2d at 577. 

4. Wheeler v. Wheeler, 249 Ala. 119, 29 So. 2d 881 (1947); Noon v. Noon, 
84 Cal. App. 2d 374, 191 P. 2d 35 (1948); Bisel v. Bisel, 197 Va. 636, 90 S.E. 
2d 779 (1956) ; Steiger v. Steiger, 4 Utah 2d 273, 293 P. 2d 418 (1956). 

5. Pukas v. Pukas, 164 Pa. Super. 488, 66 A. 2d 315 (1949); Price v. Price, 
306 Ky. 214, 206 S.W. 2d 924 (1947) ; Cannon v. Cannon, 225 La. 874, 74 So. 2d 
147 (1954) ; Aske v. Aske, 233 Minn. 540, 47 N.W. 2d 417 (1951). 

6. That the wife’s marriage to her paramour was a factor in her favor, See: 
Clark v. Clark, 298 Ky. 18, 181 S.W. 2d 397 (1944) ; Gibson v. Gibson, 196 Ore. 
198, 247 P. 2d 757 (1952). 

7. That the wife’s marriage to her paramour was no change, See: Burk v. 
Burk, 68 Ariz. 305, 205 P. 2d 583 (1949); Paskle v. Paskle, 223 Ark. 189, 265 
S.W. 2d 497 (1954); Dow v. Dow, 240 Iowa 145, 35 N.W. 2d 853 (1949); 
Prangle v. Prangle, 134 Md. 166, 106 AtL. 337 (1919). 
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by the transfer. The mother was living in a house with her 
present husband and infant daughter, and had time to take 
care of the boy. The father, on the other hand, had to work, 
and the boy was committed to the care of his grandmother and 
aunt. While the boy had his own bedroom, he had to share the 
apartment with his father, grandfather and grandmother, 
great-grandfather, aunt and uncle, in a neighborhood of mixed 
races.® 

The child had been baptized a Catholic, and attended 
Church every Sunday. He was of the same religion as the 
father. The mother had left the Catholic Church,? and was 
now a Protestant, as was her husband. She planned to raise 
her daughter in the Protestant faith, but has promised to raise 
the boy Catholic. The dissenting justice gave great weight to 
this fact, but the majority felt that the lower court had not 
abused its discretion in failing to give more weight to the 
question of religion.”° 

The dissent considered it unjust to take the child away 
from the innocent father, and give him to the mother who had 
cared so little for him as to commit adultery.“ The majority, 
however, pointed out that an award is not made to punish or 
reward one of the parents, but should be made as the best 
interest of the child demands.” 





8. Green v. Green, 137 Fla. 359, 188 So. 355 (1939); Slusher v. Slusher, 298 
Ky. 400, 182 S.W. 2d 972 (1944) ; Commonwealth v. Hubbell, 176 Pa. Super. 186, 
rs A. 2d 388 (1954); Chatwood v. Chatwood, 44 Wash. 2d 233, 266 P. 2d 782 

1954). 

9. Actually the wife was excommunicated from the Catholic Church when she 
remarried (Can. 2356). The Church holds that a valid marriage which has been 
consummated can only be dissolved by death (Can. 1118; Pius XI, Casti Connubi, 
Dec. 31, 1930; Denz. 2236). Thus in the eyes of the Church, of which her son is 
a member, she is living in adultery, and her daughter is illegitimate. He will be 
emotionally torn between the teachings of his religion and his love for the family 
of which he is a member. He will either accept his religion and disown his family, 
or he will leave the Catholic faith. It might have been better for him emotionally 
to have been raised with his father. As it is it may be difficult for him in later 
life to adjust. 

10. Cooper v. Hinrichs, 10 Ill. 2d 269, 140 N.E. 2d 293 (1957), and cases 
cited therein. Also see: 33 Notre Dame Law. 453ff (1958); 54 Colum. L. Rev. 
376 (1954). 

( “ For a similar view, See Swoyer v. Swoyer, 157 Md. 18, 145 Atl. 190 
1929). 

12. That the custody should not be made to reward or punish the parents, 
See: Mason v. Mason, 317 Mich. 95, 26 N.W. 2d 722 (1947) ; Norman v. Norman, 
27 Wash. 2d 25, 176 P. 2d 349 (1947); Dean v. Dean, 244 Iowa 1297, 60 N.W. 
2d 551 (1953) ; Searle v. Searle, 115 Colo. 266, 172 P. 2d 837 (1946). 

But that the innocent party is preferred, See: Piner v. Piner, 255 Ala. 104, 50 
So. 2d 269 (1951); Nix v. Nix, 186 Va. 14, 41 S.E. 2d 345 (1947); Kellogg v. 
Kellogg, 187 Ore. 617, 213 P. 2d 172 (1949). 
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The court stressed that it should not be too quick to over- 
rule the chancellor, as he had the witnesses before him, and 
could judge their candor and their demeanor.” 

This was a difficult case to decide, since both parties had 
valid arguments for an award of custody. The wife’s adultery 
and the religion of the child were factors on the side of the 
father. The beneficial changes and the age of the child were 
on the side of the mother. It was wise to do as the court did — 
let the judgment of the lower court stand. The chancellor can 
see and hear the witnesses for himself. The appellate court 
has only the paper record before it. This fails to give the needed 
insight in such close cases. We call it the art of decision. 


INFANT EstopPeL. Merrick v. Stephens, 337 S. W. 2d 
713 (Mo. 1960). 

Plaintiff, an emancipated minor of nineteen while con- 
templating marriage, entered into several transactions with 
defendant, a realtor, for the purchase of a home for the plain- 
tiff and his bride-to-be. Plaintiff represented he was twenty- 
one years old. Defendant paid off the existing mortgage on 
the premises, and became the plaintiff's creditor for $3,400 
under a deed of trust; the payments being $45 per month. 

After marriage, plaintiff and his bride moved in and lived 
there until he and his bride separated, some eight months 
before he attained the age of twenty-one. 

After separation from his wife, plaintiff offered the house 
for sale. After several unsuccessful attempts to agree upon the 
disposition of the property, this suit was filed to recover the 
payments on the mortgage of $225 paid defendant during the 
time plaintiff and his bride lived in the house and to rescind 
the contract. 

The Appellate Court affirmed judgment for the defend- 
ant, enforcing the contract as to parts both executed and 
executory. 

Several reasons were given in the opinion denying plain- 
tiff’s plea of infancy. One was estoppel. In certain situations, 
such as this one, estoppel is equally as applicable to infants as 
to adults. The basis of this exception is simple justice and good 
conscience. Also the house was a necessity. Recognizing the 
difficulty of calling a house a necessity for an infant, the court 





13. Thurman v. Thurman, 73 Ida. 122, 245 P. 2d 810 (1952) ; Moser v. Duck, 
287 S.W. 2d 214 (Tex. Civ. App. 1956) ; Smith v. Smith, 1 Utah 2d 75, 262 P. 2d 
283 (1953) ; State v. Eisler, 270 Wis. 469, 71 N.W. 2d 376 (1955). 





































































1961] REVIEWS 141 


stated that a combination of emancipation with necessity will 
often result in an enlarged and more extended necessity. Eman- 
cipation though relatively unimportant alone, is of practical 
importance in determining what is a necessary. 

The persuasiveness of the particular facts in combination 
here were mentioned to buttress the opinion. Apparent ma- 
turity of the plaintiff, his emancipation from parental control, 
and the deceit he employed in the transaction involved were 
influential. 

Generally, an infant is a man or woman under the age of 
twenty-one. The law protects infants by making their contracts, 
with a few exceptions, voidable by the infant.* 

In most jurisdictions, marriage of a minor emancipates 
his person.? Plaintiff here was not married at the time he 
entered into the contract, but was an emancipated minor. This 
freedom from control of his parents does not, in the absence of 
statutory provision, remove the civil disabilities imposed by 
his age. Emancipation does not affect his capacity to subject 
himself to contractual liability.‘ 

The most frequent exception to the rule that an infant’s 
contract is voidable by him occurs in cases of contracts for 
necessaries. An infant is liable on contracts for necessaries, but 
his liability is quasi-contractual and is limited to their fair 
value.® 

Necessity is a relatively flexible term. The clearest de- 
scription is that the object must be suitable to the infant’s 
condition in life and fit his actual requirements at the time.® 
Necessity is not confined to things required for bare subsistence, 
however the need must be actual. It is a question of fact in 
each specific situation. A representative potpourri of neces- 
saries would be food, clothing, lodging, medicine, some educa- 
tion, and attorney’s services. 

Lodging is a necessary for which an infant would be bound 
to pay.” It has been held that an infant may render himself 
liable for a home purchased for this purpose,® unless he resided 





— v. Schatzkin, 259 N.Y. 241, 181 N.E. 464 (1932), reversing, 253 
. 985. 
Inakay v. Sun Laundry Corp., 180 Misc. 550, 42 N.Y.S. 2d 344 (1943). 
Wharen v. Funk, 152 Pa. Super. 133, 31 A. 2d 450 (1943). 
. Schoenung v. Gallet, 206 Wis. 52, 238 N.W. 852 (1931). 
O'Donniley v. Kinley, 220 Mo. App. 284, 286 S.W. 140, (1926). 
; — v. Craig et al., 95 Ohio App. 545, 121 N.E. 2d 66 (1953). 
7a. 
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. Ragan v. Williams, 220 Ala. 590, 127 So. 190 (1930). 
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with his parents or had an otherwise suitable living accommoda- 
tion at the time of the purchase.® Plaintiff here had an actual 
need for the home which he purchased. It has been recognized 
that the custom of young couples to live apart from their 
parents does not control what is necessary.1° The infant must 
not, at the time of delivery, have an adequate supply from 
other sources. 

Plaintiff, Merrick, purchased the house as a home for his 
wife and himself. It was a necessary when he purchased it. 
Some sort of lodging is a necessary but perhaps there is a less 
expensive or more appropriate way. Certainly buying an ex- 
pensive home is not the universal method of beginning a mar- 
riage. The house in this case, which the court held a necessary, 
was certainly not a necessary at the commencement of the suit. 

Plaintiff misrepresented his age in order to purchase this 
house. He appeared to be of age at the time, though in fact 
he was only nineteen. This brings up the question of estoppel. 

Many authorities state that estoppel may apply to in- 
fants when they have reached the age of discretion. There is 
a:conflict as to whether an infant’s false representation as to 
his age alone will estop him. The weight of authority indicates 
that misrepresentation of age to the person with whom he dealt 
gives no validity to the transaction, nor does it estop the infant 
from disaffirming and setting up the defense of infancy." 
This rule has been applied to deeds, mortgages, or other instru- 
ments affecting an infant’s realty’? and has been held true not- 
withstanding the infant’s appearance of maturity.’* 

The majority of courts hold that an infant is not estopped 
from bringing an action at law by fraudulent representation of 
age when the contract was made.** An infant inducing a con- 
tract by fraudulent misrepresentations may not demand relief 
from equity.?® 





9. Lawrence v. Baxter, 275 Mich. 587, 267 N.W. 742 (1936). 

10. Ballinger v. Craig et al., Supra Note 6. 

11. Sternlieb v. Normandie, 263 N.Y. 245, 188 N.E. 726 (1934), See: 90 
A.L.R. 1443. 

12. Moore v. Smith et al., 202 Ark. 1197, 155 S.W. 2d 572 (1941). 

13. Creer v. Active Automobile Exch. Inc., 99 Conn. 266, 121 A. 888 (1923). 

14. Arkansas Reo Motor Car Co. v. Goodlett, 163 Ark. 35, 258 S.W. 975 
(1924); Myers v. Hurley Motor Co., 273 U.S. 18 (1927); Sternlieb v. Nor- 
mandie, 263 N.Y. 245, 188 N.E. 726 (1934); Summitt Auto Co. v. Jenkins, 20 
Ohio App. 229, 153 N.E. 153 (1925); See Annotations: 6 A.L.R. 420, 90 A.L.R. 
1443. Contra: Falk v. MacMasters, 197 App. Div. 351, 188 N.Y.S. 795 (1921), 
See also: 18 A.L.R. 520. 

15. Adkins v. Adkins, 183 Ky. 662, 210 S.W. 462 (1919); Hayes v. Parker, 
41 N.J.Eq. 630, 7 A. 511 (1886); Lewis v. Van Cline, 302 Ill. 413, 134 N.E. 804 
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Several arguments are employed to prevent the use of 
estoppel. The most frequent is that it permits the infant to do 
something by his frauldulent misreprensentations that he could 
not do legally otherwise. Therefore the only binding contract 
that an infant can make would be a fraudulent one. 

The proponents of estoppel argue that infants are no more 
privileged to practice fraud and reap the rewards of their own 
wrong than are adults. Also, there would be almost no con- 
tracts which an infant could avoid if all that was necessary was 
to have him misrepresent his age. Reputedly it would not be 
difficult to prevail upon an infant to make a declaration that 
he is of age. 

Those who favor estoppel resort to the various maxims 
of equity to support their position. He who seeks equity must 
do equity. He who comes into equity must come with clean 
hands. No one can take advantage of his own wrong. Minors 
will not be permitted to turn the shield of infancy into a sword 
with which to injure others dealing with them in good faith. 
These maxims assume that the infant acted inequitably or 
wrongfully in the instance. They are in reality conclusions. 
They provide no guide to disclosing any real reason. 

Another assertion is that it is unfair to hold the infant to 
the full measure of damages under the contract, which, it is 
alleged would result if he were estopped. 

The general policy is protection of the infant. The law 
regards the infant as being at a disadvantage when dealing with 
adults. This is true in many instances. The infant does not 
have the mental ability and experience to enter into a contract, 
but it is doubtful if the general statement is as true today as it 
once was. 

The court in affirming the decision of the Merrick Case 
required a combination of many factors. In summa: — the 
plaintiff had reached the age of discretion, his apparent ma- 
turity, deceit, estoppel, emancipation, necessity, and some idea 
of the equities of the case. The policy of protection is very 
strong. Perhaps this policy should be changed now. 

Some states have statutes preventing disaffirmance by 
minors over a certain age in cases where on account of the 
minor’s own misrepresentations, or his having engaged in busi- 





(1922) ; Ostrander v. Quin, 84 Miss. 230, 36 So. 259, (1904); see annotations, 
6 A.L.R. 421-23, 18 A.L.R. 521, 90 A.L.R. 1444-45. Contra: McCarty-Greene 
Motor Co. v. McCluney, 219 Ala. 211, 121 So. 713, 6 A.L.R. 424 (1929). 
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ness as an adult, the other party had good reason to believe that 
he was capable of contracting.’® 

A few states allow the traditional legal infant the right to 
vote.’”7 He is competent to express his opinion as to who should 
govern him, but not competent to make a binding contract. 

Today many infants are married, have families, and take 
part in community affairs. They have the same responsibilities 
as adults. They deserve the same rights and duties. 

At a considerably earlier age than a man may buy a car 
on time, he may becon. e a member of the armed forces. If he 
is old enough to protect the public, he should also be old enough 
to deal contractually with a member of it. 

The court stated in the instant case that it is the public 
policy to encourage ownership of homes. Many of our young 
citizens have an obligation to furnish a home for their families. 
To say that they are incapable in all instances of binding them- 
selves to an obligation calling for future payment such as a note 
or mortgage is a severe handicap. If this rule be followed, no 
institution would take the risk of providing mortgage funds. 


CONCLUSION 


This case is correct. It points up a needed reform. Courts 
have to hedge and struggle to hold today’s mature legal infant 
to his contract because of antiquated law which thwarts obvious 
justice in many instances. This struggle results in judicial 
opinions being apologies rather than reasons. The reason is, 
more often than not, simply the idea that a creditor should be 
able to recover. 

Courts have called the problem of infant contracts a legis- 
lative one because the question of contractual age is within the 
control of the legislatures. Most legislatures have not acted in 
this field. Some few have. If they have chosen not to act, this 
inertia leaves the problem with the courts. 

The courts have tried unsuccessfully to pass the buck to 
the legislature.* At this stage of development, courts must 
determine policy to be followed, overrule conflicting decisions, 
and provide a realistic guide in this troublesome area. 





16. Friar v. Rae-Chandler Co. et al., 192 Iowa 427, 185 N.W. 32 (1921). 

17. Georgia and Kentucky enfranchise at age eighteen, Alaska at nineteen, and 
Hawaii at twenty. 

18. People et rel Chicago Title & Trust Co. v. Kowalski, 307 Ill. 378, 138 
N.E. 634, (1923). 






















































1961] REVIEWS 145 


ErFrect oF HusBANp’s DEATH ON ALIMony. Plaintiff 
was granted a divorce from her husband on the ground of 
habitual intemperance. There was no property settlement or 
agreement between the parties with respect to alimony in the 
divorce action. The decree provided that the husband pay 
alimony to his wife in the sum of $50 per month, said payments 
to continue until the remarriage of plaintiff or her death. 
Plaintiff did not remarry and upon the husband’s death made 
a demand upon the estate for alimony payments due subsequent 
to his death. Construing the statute involved? and the decree, it 
was decided that the court had power to bind the husband dur- 
ing the life of the recipient or for a shorter period, and in this 
instance the decree directed the husband to pay until her re- 
marriage or her death, his death notwithstanding.” 

While some courts have not expressly stated the basis for 
their determination that alimony will continue after the hus- 
band’s death,’ there is authority that the power does not exist 
in the absence of statute or agreement between the parties.* 
Providing the power is present, it does not necessarily follow 
that it will be exercised in every instance. The presumption 
seems to be that a decree does not extend alimony beyond the 
husband’s death and may be rebutted only by clear and convinc- 
ing language to the contrary. Specific language or language 
so clear and unmistakable as to indicate the intended effect will 
be sufficient.5 

The decree in the instant case stipulated that payments 
would continue until remarriage of plaintiff or her death. 
Construing analogous phrases, some courts have held such 
language sufficient to bind the husband’s estate,® while others 
have stated this intent was not clear.” 





1. NDRC 1943, 14-0524. 

2. Stoutland v. Stoutland, 103 N.W. 2d 286 (N. D. 1960). 

3. Johnson v. Every, 93 So. 2d 390 (Fla. 1957); Wides v. Wides, 300 Ky. 
344, 188 S.W. 2d 471 (1945). 

4. Snouffer v. Snouffer, 132 Ohio St. 617, 9 N.E. 2d 621 (1937). 

5. In Murphy v. Shelton, 183 Wash. 180, 48 P. 2d 247 (1935), the statute 
not only gave the court authority but also empowered upon it the duty to make all 
provisions necessary for alimony. The court failed to exercise this power to bind 
the husband’s estate for there was no provision as to the duration of payments. 

6. In Re Estate of Kuchenbecker, 4 Ill. App. 2d 314, 124 N.E. 2d 52 (1955), 
(“during the remainder of her natural life or until such time as she remarries”’) ; 
In Re Mesmer's Estate, 94 Cal. App. 97, 270 P. 732 (1928), (‘during her lifetime 
or until she remarries’); Johnson v. Every, supra note 2 (‘‘payment shall cease 
upon the death of the plaintiff or upon her remarriage”) ; Ramsey v. Sims, 209 Ga. 
228, 71 S.E. 2d 639 (1952), (“for her natural life or until she remarries’’). 

7. Billow v. Billow, 97 Ohio App. 277, 125 N.E. 2d 558 (1953), (‘until her 
death or remarriage”); Mullen v. Mullen, 246 Ia. 1255, 69 N.W. 2d 420 (1955). 
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In some jurisdictions where death terminates alimony, the 
determining factor seems to be whether the decree provided for 
alimony in gross, which grants a vested right from the date of 
its rendition, thus giving courts of equity power to extend pay- 
ments beyond the death of ths husband.® Such a decree has the 
effect of a final judgment for the payment of money and is 
conclusively binding upon the estate.® 

The underlying reason why courts hesitate to extend pay- 
ments after the husband’s death seems to be that an allowance 
of alimony is a substitute for the right of marital support. 
Since such right terminates upon his death, periodic payments 
of alimony should also cease.1° The wife at common law was 
granted dower in the husband’s real and personal estate. To- 
day dower exists in most states as a statutory share.“ The 
effect of terminating alimony upon the husband’s death is to 
leave even the wife, who has divorced the husband for his fault, 
destitute after his death, regardless how large his estate. 

The instant case is sound in all respects. In drawing the 
decree, counsel for the wife can demand effective provisions 
extending payments to be incorporated. The husband’s counsel 
can equally insist that such be omitted. The trial judge can in- 
sert or omit the provision as circumstances demand. Interpre- 
tation should be fair-minded and reasonable centering around 
a policy of extending support to the wife after the husband's 
death. 


HIGHER Epucation — NIcety or Necessity? In the 
recent case of Pass v. Pass, 118 So. 2d 769 (Miss. 1959), a 
plea for increased custody payments by the divorced wife on 
behalf of her eighteen-year-old daughter to facilitate a college 
education for the girl was sustained by the Supreme Court ot 
Mississippi. The divorce was granted two years previous at 
which time the daughter was sixteen. Since that date, the 





(“‘so long as the plaintiff shall live’) ; LeMaistre v. Baker, 268 Ala. 295, 105 So. 
2d 867 (1958) (‘payable until respondent dies or remarries’’); Foster v. Foster, 
195 Va. 102, 77 S.E. 2d 471 (1953), (“until her death or remarriage’). 
In many of the cases it is not expressly stated whether the court has power to extend 
payments after the death of the husband. When the alimony is continued, we can 
only assume that the court has power, but where the decree is construed as not 
authorizing payments after his death, we can only conjecture as to whether the 
court actually possessed the power to do so. 

8. LeMaistre v. Baker, supra note 6; Smith v. Rogers, 215 Ala. 581, 112 So. 
190 (1927). 

9. Ibid. 
10. Carroll v. Carroll, 250 Ia. 983, 96 N.W. 2d 315 (1959). 
11.28 CIS.5 5; 0:47. 
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daughter has achieved academic excellence, partaken freely of 
extracurricular activities, and displayed a desire for further 
education. 

The court ruled higher education to be a necessary and 
the father had a duty to furnish it to his minor child. The 
decree was qualified, since several factors were required before 
payments would be increased. If the child is worthy of and 
qualified for a college education and shows aptitude therefor, 
then and only then will the father be required to support his 
child in college provided the parent is financially able to do 
this. The instant case contained these elements. The policy 
behind this decision emphasized the need for proper prepara- 
tion for one’s livelihood and citizenry. Mississippi’s action on 
this matter is not a brazen side-stepping of the established law 
since other states have taken a similar stand. However, there 
are still decisions which uphold the landmark case of Middle- 
bury College v. Chandler (1844).? Its rationale, ‘“The mass of 
our citizens pass through life without them . . . (a college 
education) ,”’ must be taken with time and setting in mind. 

Cases ruling on this matter dating through and slightly 
beyond the first quarter of this century were in conflict and 
based their decisions on much the same factors as the case in 
review. The es of Esteb v. Esteb® bears a striking re- 
semblance to Pass v. Pass regarding the facts and factors in- 
fluencing it. Esteb chose to include education beyond the com- 
mon school level as a necessity because the law should attempt 
to keep pace with the needs of the society it governs. Present 
public policy favors youth attending college. Many institutions 
of higher learning are maintained at public expense. 

The words spoken nearly two centuries ago by the sa- 
gacious Blackstone were cited in another case which compelled 
support payments to a minor child for college training: ‘“The 
last duty of parents to their children is that of giving them an 
education suitable to their station in life.’”* Other cases in this 
period followed the policy and principles laid down in Esteb v. 
Esteb. 





1. Pass v. Pass, 118 So. 2d 769 (Miss. 1959). 
2. Middlebury College v. Chandler, 16 Vt. 683, 42 Am. Dec. 537 (1844). 
3. Esteb v. Esteb, 138 Wash. 174, 244 Pac. 264 (1926). 
4. Jackman v. Short, 109 P. 2d 860 (Ore. 1941). 
5. Stoner v. Weiss, 96 Okla. 285, 222 Pac. 547 (1924) ; Payette v. Payette, 85 
s Hamp. 297, 157 Atl. 531 (1931) ; Refer v. Refer, 102 Mont. 121, 56 P. 2d 750 
1936). 
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The cases contra distinguished their particular facts and 
chose to follow Middlebury thinking. One case found the child 
possessed no special aptitude for college training. Another 
denied relief because the father’s financial condition had not 
so changed from the time of the original decree as to warrant 
a modification.’ There are other decisions refusing to allow 
increased custody payments for the purpose of college education 
which recognize only the moral duty to educate one’s child and 
will enforce no legal duty to do same.® 

More recent cases have based their decisions primarily 
upon two factors: the financial ability of the father® and the 
aptitude displayed by the minor child.1° The trend of recent 
authority favors education beyond that provided in the common 
schools as a necessary where these two factors are present. 

The decision in review made no provision as to the length 
of time the support would continue. The child was eighteen. 
An average college course takes four years at which time the 
child would have achieved her majority. Whether the court 
intended this support to continue past majority or to terminate 
at majority is difficult to say, since no provision was made 
which would limit the required parental aid. It may not be un- 
reasonable to assume that this court has taken a view enter- 
tained by very few courts. The majority’ holds ‘‘the legal 
obligation of the parent to support his children extends to but 
not beyond each child’s majority.’?* One case, quite similar 
to the case in review, reversed a lower court’s decision which 
“went beyond its authority in awarding support ‘until that 
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child . . . completes a college education’ since the child would 
be nearly twenty-two before she finishes an average four-year 
college course.”"* The reason for the limiting of support up to 
but not beyond majority is the lack of equitable jurisdiction in 
matrimonial matters concerning the child who has reached 
majority. In short, a youth beyond twenty-one years of age is 
no longer a ward of the court. 

A place of abode, articles of clothing, food, medical care,” 
surgical operations,’® hospital fees,’* and social opportunity 
commensurate with present standards of civilization, consider- 
ing his own means, earning capacity, and station in life have 
been deemed necessaries. Why is higher education in so many 
instances left hanging independent of judicial endorsement? 

While the moral duty owed the child and the public’s 
awareness of the needs of higher education for its youth are 
strong points, the most fundamental argument in favor of an 
unanimous judicial declaration that higher education is a neces- 
sary may be categorized as concern for public welfare. 

Conflicting ideologies of the modern world are fiercely 
competing for the minds of men. America’s future depends 
largely on the capacity of democracy’s leaders of tomorrow to 
learn, to think, and to produce. Our youth must be trained to 
live in a society of technological as well as political revolutions. 

Thomas Jefferson once said, “I am not an advocate for 
frequent changes in laws and constitutions, but laws and institu- 
tions must go hand in hand with progress of the human mind.’’8 
It is in the classrooms, laboratories, and libraries of our uni- 
versities where the insights and attitudes of tomorrow are being 
forged today. Preparing today’s youth for service in the ranks 
of the creators and developers of civilization has become a 
necessity of imperative nature. 


JUVENILE DELINQUENCY: Its Nature and Control. By 
Sophia M. Robison. New York: Heary Holt and Company, 
1960. Pp. 546. $6.75. 

Crime, either juvenile or adult, is a matter of legal defini- 
tion. It differs in time and place in accordance with the varia- 
tions in standards that the laws may have established. Thus, 
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most authors have difficulty in providing a consistent definition 
of juvenile delinquency which will have universality in applica- 
tion. Sophia M. Robison, trained in both sociology and social 
work, is described as having “more than 30 years’ experience 
as a teacher, researcher, government consultant, and director of 
an institution for delinquent children.” Dr. Robison’s current 
assignment is given as Assistant Director, Juvenile Delinquency 
Evaluation Project of the City of New York. 

Despite the wealth of experience which the author brings 
to this book, she still falls into the trap of definition. This re- 
viewer, frankly, is concerned about the one offered by Dr. 
Robison when she states, in italics no less, that “this text con- 
siders delinquency as any behavior which a given community 
at a given time considers in conflict with its best interests, 
whether or not the offender has been brought to court. (P. 11) 
In the 500 odd pages which follow this rather liberal definition, 
the reader is never quite informed how we are to obtain con- 
census from the community at a given time as to what it con- 
siders in conflict with its best interests. Further, when within 
the community there is disagreement, either implicitly or out- 
wardly, as to a recognition of that which constitutes a hazard 
to the community well-being, what is to be the course of action? 
Dr. Robison avoids this question. It is one which must be 
answered before we can subscribe to the notion that the court, 
divested of its authority, formality, and artifacts, becomes the 
super-social agency ministering to the needs of those who find 
themselves in conflict with the on-going community values. 
(Perhaps Orwell’s 1984 is less than three decades away!) 

In the mass of literature which has been prepared about 
the delinquency area, it is generally agreed that juvenile delin- 
quency is the manifestation of anti-social behavior. But Dr. 
Robison takes us a step further with the idea that anti-social 
behavior is delinquent behavior — certainly a very tenuous 
proposition in the face of the numerous conceptions of what 
constitutes anti-social. The balance of the book is divided into 
30 chapters, covering in large measure much of what has been 
written before elsewhere. The illustrative case material, is, for 
the most part interesting and to the point. But if one rejects 
the basic notion upon which this book rests, that is, its definition 
of delinquency then the remainder leaves one with the feeling 
of futility. CuHarLes L. NEWMAN* 


* Director, Division of Correctional Training, Kent School of Social Work, Uni- 
versity of Louisville. 











